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Negotiable Documents of Title 


By WILLIAM E. BRITTON* 


(Reprinted with the permission of the editors of the Hastings Law Journal) 


The Continental Bank, Chicago, has a 80-minute film which 
is designed to dramatize the functions of commercial banking. 
One sequence flashes on the screen pictures of lumbering, of 
mining, of waving fields of wheat and corn, of farm machinery 
in action, of manufacturing establishments, of freight trains 
speeding over the Great Plains toward central markets, of 
warehouses and great docks where the freighters of the world 
are loading and unloading cargo. The impact of such vivid 
scenes of American industry is strong enough to make one see, 
at least symbolically, the tremendous forces of economic 
enterprise. 

This article will deal with one of the documents—the nego- 
tiable document of title and indeed, the non-negotiable docu- 
ment—which play a part in taking the raw products of the 
earth and the products of the farm from points of origin 
through varied processing phases, warehousing and on for use 
in the production of capital goods and in ultimate consumption. 

Transportation and industrial statistics, though less telling 
than visual drama, may serve to recall some conception of the 
multitudinous business operations which are facilitated by the 
use of the document of title. The Department of Commerce, 
for the year 1952, estimated the gross national product of the 


* Professor of Law, University of Illinois. A.B. 1909 McKendee College; A.M. 1910, J.D. 
1914, University of Illinois. After Sept. 1, 1954, Professor of Law, University of California, 
Hastings College of Law. 
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United States at $348,000,000,000. For the year 1950 the 
Interstate Commerce Commission reported that we had, in the 
United States, 228,779 miles of railway tracks—a distance al- 
most ten times around the world—42,951 locomotive engines, 
which hauled, continuously, 1,745,778 freight cars carrying 
loads of 2,710,919,000 tons of freight—approximately 55,000,- 
000 car loads. 

The Maritime Administration, Department of Commerce, 
for the year 1951, reported the number of vessels in the mer- 
chant fleet of the United States as 3,464, having a gross ton- 
nage of 25,726,000 tons of shipping, representing about one- 
third of the world’s tonnage. 

For the year 1950 the Corps of Engineers, Department of 
the Army, reported that United States shipping carried in lake- 
wise, coastwise, internal, intraport, local and intra-territory 
traffic a total of 651,358,876 tons of cargo and a total of 169,- 
224,695 tons of cargo carried in foreign trade. In 1952 the 
Department of Commerce reported merchandise exports at 
$9,066,000,000, and $6,914,000,000 of merchandise imports. No 
figures were found on total exports and imports. | 

The Railway Express Agency, for the year 1951, reports 
87,697,610 separate express shipments by rail—about half the 
number shipped in 1942—and 4,298,640 shipments by air— 
about four times the number shipped in 1942. Air express 
for 1951 totalled 54,928 tons. 


Historical Origin of Documents of Title 


The use of the bill of lading and the warehouse receipt, 
goes back to the middle ages and is identified with the com- 
merce of Venice and Genoa of the Renaissance Period. Henry 
G. Purchase, of the Middle Temple, in his book, The Law 
Relating to Documents of Title to Goods, 1981, quotes the 
language of a bill of lading dated June 25, 1390: 


“Know all men that Anthony Glileta shipped cartain wax and 
certain hides in the name and on behalf of Symond Marabottus 
which things must be delivered at Pisa to Mr. Percival de Guisul- 
fis and by order of the said Mr. Percival we shall deliver all his 
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things to Marcellino de Nigro, his agent, and I Bartholomeus de 
Octono shall deliver all his goods at Portovenere and for better 
caution I affix my mark. Shipped in the name of God to a safe 
passage Bartholomeus de Octono of the ship Andrea Garoll.” 


In England, during the 14th, 15th, 16th and most of the 
17th centuries, bills of lading were dealt with in the Admiralty 
Court. Holdsworth refers to a bill of lading in England dated 
in 1584. This bill made the goods deliverable to the consignee 
or his assigns, but such references are few, a fact not surprising 
as England did not begin her commercial expansion until after 
the sinking of the Spanish Armada in 1588 and after coloniza- 
tion in America was well started. Up to this time the Tudors 
and the Stewarts were busy with problems other than that of 
commerce. 

It is not surprising, therefore, to find the first case, involv- 
ing a bill of lading in a Common Law Court in England, to 
have been handed down by Chief Justice Holt in 1697.2 As 
with bills of exchange payable in money, not many cases deal- 
ing with bills of lading, are to be found in the common law 
courts until Mansfield’s Chief Justiceship in the middle of the 
1700's. 

The statutory history of bills of lading begins with the 
English Factor’s Act of 1828. Successive Factor’s Acts of 
1825, 1842, 1877 and 1889, along with the English Bills of 
Lading Act of 1855 and the Bills of Sale Act of 1878 provide 
the statutory basis. 


Public warehousing also goes back to medieval times. H. A. 
Haring, in his book Warehousing, Ronald Press, 1925, traces 
public warehousing and the issuance of receipts, back to the 
commercial cities of Venice and Genoa in the 1300’s, and, in- 
deed Robert H. Bean, Executive Secretary of the American 
Acceptance Council, in an address, pointed out a verse in Gene- 
sis where it is written: “And the famine was over all the face 
of the earth and Joseph opened all the store houses and sold 
unto the Egyptians.” 


A substantial body of law with respect to the negotiable 


1 Evans v. Marlett, 1 Ld. Raym. 271 (1697). 
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bill of lading and warehouse receipt developed in the United 
States during the 1800’s. This body of law was extended, re- 
fined and codified by the Uniform Bills of Lading Act, by 
the Uniform Warehouse Receipts Act, and the Uniform Sales 
Act. The underlying policies of these statutes and the decisions 
under them represent the scope of this article. 


Exclusion of Related Topics 


Since the topic is that of negotiable documents of title it 
seems proper to exclude from this discussion all reference to 
the rights and liabilities of carriers and warehousemen which 
are not determined by the negotiable document. This body of 
law is commonly dealt with in statutes, decisions and books 
on Bailments, Carriers, and Admiralty. The Bills of Lading 
Act, adopted in Illinois in 1911, and in 29 other states, the 
Federal Bills of Lading Act of 1916, referred to as the Pom- 
erene Act, the Warehouse Receipts Act, adopted in Illinois 
in 1907, and in all other states, the Sales Act adopted in [lli- 
nois in 1915 and in 34 other states, some aspects of the Inter- 
state Commerce Act and the American Carriage of Goods by 
Sea Act of 1986, the United States Warehouse Act of 1916, 
all deal with many matters which have to do with the shipment 
and storage of goods, wherein the negotiable document does 
not affect results. Consideration of these problems is excluded. 


Also excluded is consideration of many problems which 
arise in foreign trade. For many years, indeed, from the very 
beginning of international commerce, differences in the laws 
of the various countries, differences in trade practices, differ- 
ences in terminology and in language, differences in inter- 
national banking policies, procedures and practices, have 
brought into the broad problem of international commerce a 
whole set of new difficulties not present in domestic trade. 
The ideal here is and has been to achieve uniformity. Interested 
groups on both sides of the Atlantic have worked for years 
on the problems created by diversity of practice. The reports 
of the International Law Association, since its founding in 
1878, and especially the Report of its Warsaw Conference in 
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1928, record the accomplishments and failures in attaining uni- 
formity. The Harter Act of 1893 deals with some of these 
problems. An important step forward was reached in 1924, at 
a conference at Brussels which resulted in the convention en- 
titled The Unification of Certain Rules Relating to Ocean 
Bills of Lading, commonly called the Hague Rules. This con- 
vention was implemented by the virtual enactment of the 
Hague Rules in the American Carriage of Goods by Sea Act 
of 1936, a type of legislation which between 1924 and 1940 
was enacted into law by all the maritime countries of Europe. 


But certainty has not yet replaced uncertainty in some situ- 
ations. Only this year there appeared in the Journal of the 
Institute of Banking, London, a full length article entitled 
“Bills of Lading and Documentary Credits” in which various 
problems and uncertainties were discussed. In 1941 the Cham- 
ber of Commerce of the United States, the National Council 
of American Importers and the National Foreign Trade Coun- 
cil issued a revision of American Foreign Trade Definitions. 
This document deals with such terms as: Shipments Ex Fac- 
tory; Ex Warehouse; F.O.B. inland points; F.O.B. vessel; 
F.A.S. vessel; C & F destination point; C.1.F. destination 
point and so on. 

International banking aspects of foreign trade have come 
in for a good deal of attention. The International Chamber 
of Commerce, Paris, organized in 1919, has held many confer- 
ences on these phases of the problem. It made an important 
report on bills of lading in 1922. Its Seventh Congress, held 


in 1988, reported agreements entitled Uniform Customs and 
Practices for Commercial Documentary Credits. These Cus- 
toms and Practices were revised in 1950 at an international 
Congress of the Chamber of Commerce and have been pub- 
lished as the Chamber’s Brochure No. 51. Mr. Wilbert Ward, 
of the Foreign Department of the National City Bank pre- 
sided at these sessions. The agreements arrived at are con- 
cerned largely with Letters of Credit and with other aspects 
of international banking concerned with foreign trade. 
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Business Functions of Negotiable Documents of Title 


To refresh recollection there is here described briefly, the 
main purpose in the use of negotiable documents and the nor- 
mal procedure that is followed. The negotiable document is 
used, principally to enable the owner of goods to retain control 
of them, as security for credit while they are in the possession 
of a third party, i.e., a railroad, trucking or shipping company 
or a warehouse or elevator. 

Take the case of a shipment by a seller of a carload of 
lumber from the Pacific Northwest to a Chicago buyer. If 
the credit standing of the buyer is high and well known to 
the seller there will be no need for the use of the shipper’s 
order bill. The car of lumber will be sent under a straight bill. 
The seller will mail the invoice to the buyer who remits by 
check in accordance with the terms of the contract of sale. 
The carrier delivers to the consignee without requiring sur- 
render of the straight bill. 

But suppose the buyer is not well known to the seller, or, 
it may be the buyer is well known and of sound credit rating 
but for other reasons the seller wishes to keep control of the 
goods until he receives payment—for example, to get his money 
from a discounting bank at the time of shipment. The seller, 
theretofore, will have contracted with the buyer for shipment 
under an order bill with draft on the buyer for the price. The 
draft would be payable, normally, at sight, though the time 
draft, for 30, 60 or 90 days, is used. 

The bill of lading will run to the order of the seller. The 
seller is thus both consignor and consignee. ‘The name of the 
purchaser will usually appear on the bill of lading but he will 
not be designated as the buyer but only as the party to be noti- 
fied. Bills of lading running to the order of the buyer are 
possible but rarely used because the seller is thereby deprived 
of his power to negotiate. 

The seller will then attach the draft on the buyer to the 
order bill of lading and, normally, will take them to a bank 
in his home city and indorse both the draft and the bill of 
lading, either in blank or specially, to the bank. The bank 
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discounts the draft, at a very low rate, one-eighth per cent 
and up one-half per cent and enters the amount in the check- 
ing account of the seller. The bank holds the bill of lading as 
security for the payment of the draft. The bank will then 
forward the documents to its correspondent bank at destina- 
tion. The documents may, perchance, pass through two or 
more banks before arrival. Upon receipt of the documents by 
the bank it will make a formal presentation of the draft to 
the drawee immediately upon its arrival. It is the duty of the 
drawee of such draft to pay or accept the same upon such 
presentation. The right to present the draft for payment or 
acceptance is not conditioned upon the arrival of the goods. 
Nor does the buyer have the right of inspection prior to pay- 
ment. The drawee will pay the draft and it will be discharged 
and surrendered to the buyer. The bill of lading will be de- 
livered by the collecting bank to the drawee—buyer of the 
lumber. If the drawee fails to pay the draft upon its due pre- 
sentment the refusal constitutes a wrongful dishonor and the 
necessary proceedings following dishonor take place, leading 
ultimately to the debiting of the dishonored draft by the dis- 
counting bank to the account of the seller. In the event of 
dishonor, of course, the bill of lading will be returned to the 
shipper or negotiated by the bank to another purchaser at the 
direction of the shipper. 


Assuming that the buyer pays the draft he will hold the 
same until the arrival of the car of lumber. The way-bills, 
prepared by the railroad company for its own purposes, and 
which will be in the possession of the conductor of the train 
in which the car travels, will recite the essential transportation 
information contained in the bill of lading, including the name 
of the “Notify Party.” Upon the arrival of the lumber the 
freight agent will call up the “Notify Party” and tell him of 
the car’s arrival. The Notify Party—the buyer—will then pay 
the freight charges and will surrender the order bill of lading 
to the freight agent who then directs the yard crew to set the 
car for unloading. The transaction is thus closed. The carrier 
dare not deliver goods which are traveling under order bills 
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without first requiring the surrender of the bill, for, otherwise, 
the carrier will be liable to the owner of the bill for the result- 
ing loss. 

All that has been said about the functioning of the nego- 
tiable bill in domestic trade is equally true in overseas ship- 
ments of goods. The importing and exporting transaction, ob- 
viously, is much more elaborate, more documents are used and 
more parties are involved. Conflict of laws questions can enter 
here. 


Take a case of the sale of a cargo of cotton, by an Atlanta 
cotton dealer, to a British buyer to be unloaded at Liverpool. 
The American seller is almost certain to use the negotiable bill, 
or, as this hypothetical shipment originates at an inland point, 
will likely move from point of origin by rail on a through ex- 
port ocean bill of lading. The American exporter, normally, 
will not want to take a chance on drawing a draft on the for- 
eign buyer as he does in domestic trade. There are several 
reasons for this. In the first place the American seller wants 
dollars but the British buyer has pounds. An international 
banking transaction is inescapable. Foreign exchange is in- 
volved. Again, the American seller wants to be sure he will 
get his money. Also, he does not have the facilities for dispos- 
ing of the goods abroad in the event the buyer refuses to take 
the goods. Hence, the practice has developed whereby the 
seller will demand of the prospective buyer that the buyer shall 
obtain the written commitment of some bank, a bank that has 
standing in financing international trade, that the bank itself 
will pay the draft which represents the purchase price. In 
other words, the buyer has to procure a letter of credit running 
to the seller. 


The British buyer will fill out an application for a letter 
of credit, let us say, to the London branch of the National 
City Bank. He makes satisfactory security arrangements with 
that bank which issues the letter, running to the American 
seller as beneficiary, in the required amount. All of these 
steps can be taken by cable within a few hours or even within 
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a few minutes of the time of the approval of the application 
for the credit. 

The National City Bank then issues the letter of credit to 
the Atlanta exporter in substantially the following form: 


“National City Bank, New York 
Dear Sir: 
IRREVOCABLE CREDIT NO. 
“Please advise Atlanta Cotton Company, that we have estab- 
lished the following Irrevocable Credit in their favor for an 


amount Of 8.0... This credit is available by drafts drawn 
on us supported by the following documents: 


Commercial Invoice 
Consular Invoice 
Certificate of Origin 
Marine & War Risk Insurance Policy 
Full Set of Clean on Board Ocean 
Bills of Lading, signed by 
hand to order of 
[Here will appear details of the shipment] 


“Drafts must be drawn and negotiated on or before.................:00:0+ 
and be marked as drawn under the above Credit. 
“Drafts drawn hereunder will be duly honored by us on presenta- 
tion if complying with the above mentioned conditions. 

Yours faithfully,” 


The Atlanta Cotton Company then loads the cotton, pro- 
cures the order bills of lading, attaches all other required docu- 
ments, draws its draft on the Nationa] City Bank, London, 
and discounts the draft at his local bank. The documents are 
forwarded to the National City Bank in New York or to some 
other bank for presentation to the National City Bank. The 
draft is paid either in New York or London, and the proceeds 
sent to the Atlanta discounting bank. The bills of lading are 
handed over by the National City Bank, London, to the Liver- 
pool buyer, who obtains possession of the goods on unloading. 
The buyer pays the Issuer of the Letter of Credit. The trans- 
action is closed. 

Letters of Credit are not all identical. Names are attached 
to them which feature some distinctive aspect of the credit, for 
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example: The Revocable Credit; the Irrevocable Credit; the 
Confirmed Credit; the Cumulative and Non-Cumulative 
Credit; the Revolving Credit, and so on. The purpose and use 
of the document is substantially the same in all cases. 


The negotiable bill provides the bank’s security for the 
extension of the credit. 


Extent of the Use of Negotiable Documents of Title 


Statistical information concerning the comparative uses of 
the negotiable and the non-negotiable bill of lading and the 
warehouse receipt is largely unavoidable. The following 
sources have been consulted: 


First National Bank of Chicago 

National City Bank of New York 

United States Department of Commerce 
Interstate Commerce Commission 
Association of American Railroads 

Illinois Central Railroad 

Civil Aeronautics Board 

Air Transport Association of America 
American Warehousemen’s Association 
American Trucking Association 
International Chamber of Commerce, Paris 
College of Agriculture, University of Illinois 
College of Commerce, University of Illinois 


Mr. Samuel W. Anderson, of the United States Depart- 
ment of Commerce, said: 


‘ 


‘ ... We do not maintain any statistical information of this 
type. It is possible, therefore, to answer your question only in a 
very general way. In foreign trade negotiable bills of lading are 
in very common use. In fact, most foreign transactions are car- 
ried on through the use of order bills.” 


Mr. W. J. Cosgriff, of the National City Bank of New 
York, also states: 


“While we have not kept any tabulation based on our own 
considerable experience with collections, commercial credits and 
financing of various kinds, it is our general impression that an 
analysis of the railroad bills of lading would show about 40 
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per cent to be negotiable, and that an analysis of ocean bills of 
lading would reveal about 90 per cent to be negotiable.” 


The local freight agent of the Illinois Central in Cham- 
paign reports that about 95 per cent of the grain handled 
through Champaign travels under negotiable bills of lading, 
also that all Ford automobiles which travel by rail do so under 
order bills. Some local buyers in carload lots, rarely if ever 
receive consignments under negotiable bills. 


Mr. W. M. Wyatt, of American Trucking Associations, 
states that they do not gather statistical data on the use of 
the negotiable bill but, he added, that in a recent hearing before 
the Interstate Commerce Commission the record shows that 
one shipper of peanuts located at Columbus, Georgia, esti- 
mated that it made 15,000 shipments per year on order bills 
of lading, also a shipper of flavoring syrup located at Colum- 
bus, Georgia, made 7,000 shipments of syrup and 2,000 ship- 
ments of advertising signs, likewise, under order bills. In an- 
other hearing before the Interstate Commerce Commission 
Mr. Wyatt says: 

“Protestants stated that approximately one-third of their 


membership (Chicago Association of Commerce and Industry) 
indicated that they used the order bill for shipments by motor 


carrier.” 


Professor Harold W. Hannah, of the College of Agricul- 
ture of the University of [Illinois writes that 

“As much as one-third of the total Illinois soybean crop of 
around 85,000,000 bushels is in storage in country elevators 
around November Ist of each year, and about 8 per cent of the 
gross income of country elevators is from storage operations. The 
Farmers’ Elevator, Savoy, Illinois has a storage capacity of 180,- 
000 bushels, about 120,000 bushels is held on storage.” 


Professor Hannah adds: 
“Negotiable bills are used extensively in the produce field.” 


Turning to the subject of warehousing note the role played 
by the public warehouse in the storage and distribution of 
commodities. Markets are national. Supplies must be kept 
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at strategic points for quick delivery to purchasers in the area. 
In his address before the Chicago Chapter of the American 
Marketing Association in 1952, Mr. Wilson V. Little, Execu- 
tive Secretary of the American Warehousemen’s Association, 
states that “thousands of manufacturers in the United States 
maintain ‘spot stocks’ in warehouses” where distribution from 
them may rapidly be made, and, that through-freight rates are 
not sacrificed by warehousing because of the “storage in tran- 
sit” privilege and because “pool car” shipments are thereby 
facilitated. 


With respect to the issuance of receipts for deposited goods 
the Committee on Banking of the American Warehousemen’s 
Association say that “In recent years there has been a decided 
trend toward the preference by banks for non-negotiable re- 
ceipts issued in the name of the bank.” The reason for the 
preference for the non-negotiable receipt over the negotiable 
receipt is that the normal operation of the storage of merchan- 
dise in public warehouses calls for partial releases of the stored 
commodity as it is sold to various customers. If a negotiable re- 
ceipt is outstanding it must be surrendered and notations made 
on it or a new one issued whereas if only a non-negotiable 
receipt has been issued an order from the owner and the lend- 
ing bank readily effectuates release. Only where a commodity 
is warehoused, which is to be sold in its entirety at one time, 
is the negotiable receipt used. 

On the matter of loans on warehouse receipts, in an address 
delivered in 1947 at Cleveland, Robert L. Gordon, Vice-Presi- 
dent of the Lawrence Warehouse Company of New York, 
now Vice-President of the Bank of America, Los Angeles, 
said, “One New York banker told me recently that of $84,- 
000,000 loaned on commodities, $32,000,000 represented mer- 
chandise in public warehouses.” With respect to the compara- 
tive use of the negotiable and non-negotiable receipt, Mr. Gor- 
don went on to say that he had recently approached the Manu- 
facturers’ Trust Company of New York and the Bank of 
America, San Francisco, the two banks, which he said, “per- 
haps do the largest volume of inventory financing among the 
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nation’s banks,” and inquired concerning their use of the two 
kinds of warehouse receipts. The Manufacturers’ Trust Com- 
pany replied on December 10, 1946 saying: 


“From a practical standpoint, a non-negotiable form of receipt 
is used almost exclusively by us . . . partial releases are the or- 
dinary thing. We would have great difficulty in handling nego- 
tiable receipts—indeed, a situation would arise with which it 
would be practically impossible to deal.” 


The Bank of America replied along the same line, saying: 


“The principal disadvantage in using negotiable receipts is a 
practical one, involving the necessity of sending the receipts to 
the warehouse for posting each time a release is desired. Another 
disadvantage is the possible loss of the receipt and the necessity 
of putting up a bond before a duplicate will be issued as well as 
the delay in such procedure. By far the majority of receipts we 
now hold are non-negotiable.” 


Until the recent amendment to the Federal Reserve Act, 
notes secured by non-negotiable receipts, were not eligible for 
rediscount at Federal Reserve Banks, but by virtue of the 
amendment they are now eligible. 


As pointed out by Jacoby and Saulnier, in their book on 
Financing Inventory in Field Warehousing, a research proj- 
ect of the National Bureau of Economic Research, 1944, we 
find the same story. Non-negotiable receipts, for the most part 
are used. For the year 1941, the authors estimated that field 
warehouse receipts secured $15,000,000 of loans. 


Leading Principles of the Law Governing Neogtiable Docu- 
ments 


The basic aim, with respect to documents, is to formulate 
rules of law that will enable interested parties to deal with 
the documents as effectively as if the parties were dealing 
with the goods themselves. This is accomplished by imposing 
upon the bailee the duty to hold the goods, represented by 
documents, for the holder of the document. This rule is 
strengthened by the further rule that the owner of the docu- 
ment may sell the goods only by sale of the document and 
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by the supplementary rule that judgment creditors and attach- 
ing creditors cannot levy on goods represented by documents 
unless the document is first impounded or its negotiation en- 
joined. This conception is further strengthened by the rule 
which imposes upon the carrier or warehouseman liability to 
the holder of the document if the goods are surrendered by 
the bailee without requiring the surrender of the document. 
These basic conceptions are implemented by the usual rules 
governing negotiations and transfers of documents, lifted bod- 
ily from the law of bills and notes, and by the imposition of 
appropriate warranties upon those who negotiate or transfer 
documents for value. 

Coming closer to detailed rules, the first question is: how 
are negotiable documents to be distinguished from non-nego- 
tiable documents? The answer is easy: The document to be 
negotiable must make the goods deliverable to the order of 
some person or to bearer.” The Bills of Lading Act recognizes 
order bills only and not bearer bills.* Bearer bills are not rec- 
ognized by the Bills of Lading Act, but the Warehouse Re- 
ceipts Act* and the Sales Act recognize both order and bearer 
warehouse receipts. In all other respects negotiable documents 
and non-negotiable documents may be alike. 

The next question: under what circumstances will a nego- 
tiable document represent goods?) The answer to this ques- 
tion, in broad strokes, is easy, i.e., a document represents the 
goods described therein when it is procured by the owner who 
delivers the goods to the bailee who issues the document. Only 
an infinitesimal percentage of documents, as a practical mat- 
ter, will be issued to any one other than an owner of the goods 
shipped or deposited. Fom there on the answer to the question 
gets technical and difficult. There is no difficulty in stating 
the governing principles of law. The difficulty arises in apply- 
ing relatively simple rules to complicated facts. 

Before sketching typical problems relating to representa- 
tion may a parenthetical paragraph be injected? What is often 


2 Unirorm Sates Act § 27. 
3 Unrrorm Brits or Lanptne Act § 5. 
4Unirorm Warenovuse Receipts Act § 5. 
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called the law of a subject is largely made up of generalizations 
of decisions rendered in cases where the facts are not all typical 
but where some abnormality has entered. Something goes 
wrong, for otherwise there would have been no law suit. The 
principal sources of litigation are: fraud, crime, mistake, mis- 
understanding, the failure to provide for the contingency which 
occurred, failure to follow established procedure, accident and 
insolvency. If all these traits of human frailty could be elimi- 
nated from society there would be a precipitous decline in the 
number of lawyers. 


Now back to the problem of representation of goods by 
documents. Suppose a document is procured by (1) a thief 
of the goods; (2) by a mere bailee; (3) by a tenant farmer 
who works the farm on shares; (4) by one who obtained the 
goods by fraud; (5) by a chattel mortgagor or conditional 
vendee in possession; or (6) by a seller in possession of goods 
already sold, and so on. What are the tests of representation? 
The Acts provide that the document will represent goods, i.e., 
all the title to the goods when it was procured by the owner 
or by one who “had ability to convey” title.” When does one, 
not an owner, have “ability to convey” that which he does not 
have? 


One does not need to read any law to know that if a thief 
of 25 head of cattle shipped them under a negotiable bill or 
sold the cattle to a bona fide purchaser, who in turn shipped 
them under a negotiable bill, that the bill of lading would not 
represent the cattle. ‘The owner, from whom the cattle were 
stolen, would have the right to recover possession of them from 
the carrier without paying the slightest attention to the out- 
standing bill of lading. 

But take a case where a cattle buyer bought 25 head of 
cattle and paid stock raisers therefor by checks which were 
dishonored. The cattle buyer ships the cattle under a nego- 
tiable bill, draws a draft on some purchaser, discounts the draft 
at a bank and leaves for parts unknown. Does the bill of 


5 Unirorm Sates Act § 38; Unirorm Bits or Lapina Act § 32; Untronm WareHouse 


Receipts Act § 82. 
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lading represent the goods? The answer depends upon whether 
the fraudulent purchas r, whose check was dishonored, got a 
voidable title to the cattle or acquired possession only. If the 
fraudulent buyer is held to have a voidable title the bill of 
lading represents the cattle and a bona fide purchase thereof 
cuts off the defrauded vendor’s right of rescission. Most courts 
would so hold,° but there is a line of decisions which hold that 
the fraudulent buyer gets possession only with the result that 
the bill of lading is held not to represent the goods, and the 
defrauded seller may recover possession of his cattle from a 
bona fide purchaser.’ 

Take another situation, this time one not involving the 
problem of a voidable title but one which involves principles 
of estoppel. A tenant farmer for an absentee owner, has long 
been in possession of the farm. He raises the crops, harvests 
them and disposes of them in accordance with directions of 
his lessor given at the time of disposition. Suppose further 
that, in one year, the tenant, without authority, puts some of 
the crop in an elevator and takes a negotiable warehouse re- 
ceipt. The tenant may wrongfully negotiate the receipt, or 
he may die or go into bankruptcy. May the owner recover 
possession of his crop? In other words, does the document 
represent the goods? It does not, if the lease governs. It does, 
if the facts create an estoppel against the owner. The gist of 
an estoppel is the representation made by the owner under cir- 
cumstances justifying reliance followed by actual reliance. 

There is no occasion for speculating further on this skele- 
tonized set of facts. Suffice it to say that this type of case,— 
and the fact variations are legion—is difficult to appraise for 
the decision of estoppel or no estoppel is one not easily arrived 
at. Cases of this kind come up in many situations where brok- 
ers and other bailees are in possession of goods and who ware- 
house them or ship them under negotiable bills of lading. It 


6 Capital Automobile Co. v. Ward, 54 Ga.App. 873, 189 S.E. 718 (1936); Crescent Chev- 
rolet Co. v. Lewis, 230 Iowa 1074, 300 N.W. 260 (1941); Commonwealth v. Manooshian, 
$26 Mass. 514, 95 N.E.2d 661 (1950). 

7 Cleark v. Hamilton Diamond Co., 209 Cal. 1, 284 Pac. 915 (1930). But cf. Meadowns v. 
Hampton Live Stock Commission Co., 55 Cal.App.2d 634, 181 P.2d 591 (1942); Pub- 
licker Commercial Alcohol Co. v. Harger, 129 Conn. 655, $1 A.2d 27 (1948). 
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is well established that a mere bailee is not so situated that he 
can cut off the bailor’s title by sale of the goods either directly 
or by means of negotiable documents. But just as soon as 
other facts get into the situation which the owner created or 
knew about and did nothing to stop the representation, evi- 
dence of estoppel begins to accumulate.® 


We have now had two border line situations, i.e., the void- 
able title cases and the estoppel cases which can raise difficult 
questions as to whether the document obtained does or does 
not represent the goods shipped or warehoused. There is one 
more stock situation to consider. Suppose an owner of goods 
has sold them but remains in possession. While still in his pos- 
session he sells them to a third party and ships them under a 
negotiable bill or warehouses the goods, taking a negotiable 
warehouse receipt and proceeds to negotiate the bill of lading 
or warehouse receipt to an innocent purchaser for value. As 
between the first and second purchaser who wins? The Sales 
Act provides rather specifically for this kind of case by the 
provision that a seller of goods in possession thereof or of 
documents procured from them has power to cut off the 
first purchaser’s title by sale to a subsequent purchaser who 
first acquires possession.” 


To summarize, a negotiable document will represent goods 
when it is procured by the owner or by one in possession who 
had “ability to convey” title. One will have “ability to convey” 
a title which he does not have, whenever the party in possession 
has a voidable title thereto, or where the facts accompanying 
the possession are such that the owner is estopped to deny 
either that the party in possession is the owner or that the 
party in possession has authority to dispose of the goods, or 
where the party in possession is one who was a former owner 
and who remained in possession after the first sale and resold 
to a second purchaser who obtained possession. One further 
statement in summary: it thus appears that one who places 


8 See Luhrs v. Valley Ranch Co., 27 Ariz. 806, 282 Pac. 1014 (1925); Gazzola v. 


Lacy 
Bros. & Kimball, 156 Tenn. 229, 299 S.W. 1039 (1927); Dunagan v. Griffin, 151 S.W.2d 
250 (Tex.Civ.App. 1941). 
® Unirorm Sass Act § 25. 
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goods in the possession of a bailee and obtains a negotiable 
document therefor acquires thereby no more power to cut off 
outstanding claims of ownership than he has when dealing 
with the goods themselves. These two bodies of law are iden- 
tical. 


In this connection—a word about non-negotiable docu- 
ments. The non-negotiable bill of lading—the straight bill— 
and the non-negotiable warehouse receipt do not represent the 
goods. The consignee in the straight bill has the direct obliga- 
tion of the carrier to deliver the goods to him, and a transferee 
of a non-negotiable receipt on notice to the warehouse and a 
person designated by the owner of the goods as the depositor, 
also, have the direct obligation of the warehouseman to hold 
the goods for such depositor, transferee or the third party 
designated as bailor in the receipt.” 


The rights of creditors of owners of goods represented by 
negotiable documents are markedly different from the rights 
of creditors of owners of goods which are traveling under 
straight bills or are held on deposit under non-negotiable ware- 
house receipts. Creditors cannot reach goods represented by 
negotiable documents unless the document be first impounded 
and then such creditors rights are subordinated to the rights 
of the indorsee of the negotiable document.’ Creditor of a 
depositor of goods in a warehouse, where the non-negotiable 
receipt runs to such depositor, may levy on the goods, paying 
no attention to the receipt. A transferee of a non-negotiable 
bill of lading and a transferee of a non-negotiable warehouse 
receipt acquire, as against the transferor, “the title to the 
goods.” Where a non-negotiable receipt, at the request of the 
owner of the goods, is issued directly to a third party, such as 
a lending bank, the present practice of American banks which 
lend on warehoused inventory, the bank’s legal position would 
be that of a transferee after notice given by him to the ware- 


10 Unrrorm Saues Act § 24; Unirorm B::i.s or Lapinc Act § 33; Unrrorm WAREHOUSE 
Receipts Act § 41. 
11 Untrorm Sates Acr § 39; Unirorm Bis... oy Lapine Act § 25; Untrorm WareHouse 
Receipts Act § 25. 
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houseman. The bank prevails over creditors of the owner- 
borrower. 

The next series of problems, in chronological order, are 
those which arise in connection with the negotiation of the 
document. Take first a negotiable document which admittedly 
represents goods. Forms of indorsement, and their effects, are 
imported directly from the law of negotiable instruments pay- 
able in money. An instrument is negotiated by delivery alone 
when it makes the goods deliverable to bearer—possible only 
with the warehouse receipt—or when the last indorsement on 
an order instrument is in blank. There is this slight variation, 
a special indorsement on an instrument payable in money will 
not control the method of negotiation of an instrument payable 
to bearer on its face,’* whereas under the Warehouse Receipts 
Act and Bills of Lading Act a special indorsement controls 
the method of negotiation of a document which initially makes 
the goods deliverable to bearer.” 

Some of the more important legal effects arising from the 
use of negotiable documents should now be noted. The reser- 
vation of title to the document, in the shipper’s order bill, and 
in the case of the analogous warehouse receipt and where the 
goods have in fact been sold to the buyer, whose name appears 
on the bill only as a “notify party,” is declared to be only 
for purposes of security, but the risk of loss or damage to the 
goods, while in transit or in storage, rests upon the buyer.”* 
Also there is enough of the beneficial title in the buyer, al- 
though not the consignee, to support an action by the seller 
for the price if the buyer defaults by refusing to pay the draft 
drawn upon him.” 

Another effect, any holder of the document, by negotia- 
tion to a bona fide purchaser, may cut off the buyer’s rights 
to the goods, the seller, or other holder, of course, remaining 
liable for breach of the contract of sale. Indeed, the policy of 
making the document highly eligible as a security document 
12 NEGOTIABLE INSTRUMENTS Law § 40. 

13 Untrorm Saues Act § 28; Untrorm Warenouse Receipts Act § 87. 


14 Unirorm Saues Act §§ 20 and 22. 
15 Rosenberg Bros. & Co. v. F. S. Buffum Co. Inc., 234 N.Y. 338, 187 N.E. 609 (1922). 
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goes so far as to enable any person in possession or custody 
of a warehouse receipt, then in such form that it can be nego- 
tiated by delivery, to cut off the equitable owner’s rights to 
the receipt by negotiation to a bona fide purchaser, even though 
such wrongful negotiation constitutes an embezzlement.’ In 
the case of a bill of lading the statute goes even further and 
protects a bona fide purchaser of a bill of lading from a thief 
or finder of a bill which at that time is in such form that it can 
be negotiated by delivery.” Amendments to the Warehouse 
Receipts Act and Sales Act propose that it be brought into 
conformity with the Bills of Lading Act on this point. In 
recognizing the validity of negotiations by thieves and finders, 
the Bills of Lading Act and the Amendments to the Ware- 
house Receipts Act go well beyond any common law rule con- 
cerning documents but, of course, are identical with the corre- 
sponding rule with respect to negotiable instruments payable 
in money in force since the middle of the 1700's. 


Now let us go back and again advert to the document which 
admittedly does not represent any goods and follow through 
with the consequences of negotiation of such a document. This 
can be done rather summarily. Whether the document repre- 
sents goods or not it is still a document, and all the rules which 
prescribe the methods and consequences of negotiations apply 
equally to both. The difference is that one calls for goods actu- 
ally in existence which the document represents and the other 
one represents no goods. Hence, the holder of a document 
which represents no goods has to be content with the liability of 
prior parties as indorsers under the sections which impose the 
warranties upon those who transfer or negotiate documents for 
value.”* In a case where the document does not represent goods, 
for the reason that it was wrongfully issued by an issuer who 
received no goods, the issuer also is liable to the holder.” A 
discounting bank, however, is not liable for breach of any of the 


16 Unirorm Sates Act § $2; Unrrorm Warenouse Receipts Act § 40. 

17 Unirorm Bris or Lavina Act § 81. 

18 Untrorm Saues Act § 36; Untrorm Bits or Lapine Act § 35; Unrrorm WAREHOUSE 
Act § 44 

18 Untrorm Bris or Lavina Act § 28; Untrorm Warenouse Receipts Act § 20. 








THE BANKING LAW JOURNAL 673 


warranties.” For a time the courts waivered on this matter 
but the cases now have settled down to the conclusion that dis- 
counting banks are not liable because they do not really nego- 
tiate for value. 

In conclusion, the negotiable document preserves as liquid, 
usable capital the value of goods stored or in transit; it enables 
a seller to get his money from a discounting bank immediately ; 
it reserves in the seller complete control over the goods until a 
buyer pays the purchase price therefor. All in all, the negoti- 
able document is a tribute to the ingenuity and vision of the 
civilian and Anglo-American banker, businessman and lawyer, 
of legislative bodies and of the courts in devising an instrument 
which converts capital goods, inactive while stored or in transit, 
into liquid bankable capital, and an instrument, vital in so 
many ways, in the conduct of domestic and foreign trade. 


20 Bank of Italy v. Colla, 118 Ohio St. 459, 161 N.E. 830 (1928). 








In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 








Collecting Bank Must Prove Responsibility 
For Fraud of Drawer Bank’s Officer 


An intermediate phase of an important banking case has 
been decided by a New Jersey court. Columbus Trust Com- 
pany was insured against defalcations by its officers and em- 
ployees by Standard, a surety company. By ingenious schemes 
involving fraudulent mortgage applications Columbus’ vice 
president and counsel looted the bank of some $857,000. In 
carrying out these schemes he indorsed the names of non- 
existent payees on checks drawn by and on Columbus and de- 
posited these checks in his own account in the Federal Trust 
Company. Federal, stamped the checks “prior endorsements 
guaranteed” and collected them for the vice president’s account. 
Standard reimbursed Columbus $200,000, the full extent of its 
liability on the surety bonds. Later Columbus settled its claim 
against Federal for about a quarter of its full worth and against 
protests by Standard that it would not be bound by such settle- 
ment. Still later Standard brought suit against Federal for the 
amount it had reimbursed Columbus. 

The court, on motion for an intermediate ruling, indicated 
that Standard had a right to bring such a suit on the basis of 
the guaranty of prior endorsements but that there must be a 
trial on the facts to determine whether or not the Columbus 
bank was at least partly responsible for the acts of its own of- 
ficer. If it was responsible, for example in not setting up the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1077. 
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proper procedures for guarding against defalcations of its 
officers, the surety company, standing in the drawer bank’s 
stead would be unable to succeed against the collecting bank. 
Standard Accident Insurance Company v. Pellecchia et al., 
Supreme Court of New Jersey, 104 A. 2d 288. The opinion of 
the court is as follows: 


VANDERBILT, C. J.—The plaintiff Standard Accident Insurance 
Company appeals from a summary judgment entered in the Law Divi- 
sion of the Superior Court, 27 N.J.Supr. 189, 98 A.2d 706, in favor of the 
Federal Trust Company, one of the defendants. 


I. 


On January 10, 1946 Standard issued to the Columbus Trust Com- 
pany two fidelity bonds totaling $175,000 to protect that institution, 
among other things, against loss arising out of any fraudulent, dishonest 
or criminal acts of its officers and employees, and effective March 1, 1948 
this coverage was increased to $200,000. While these bonds were in ef- 
fect P. James Pellecchia, Jr., also a defendant in this action, was vice- 
president and counsel of Columbus, the stock of which was largely con- 
trolled by his family. Between January 1946 and July 1948 Pellecchia 
looted Columbus of about $857,000 through his fraudulent handling of 
mortgage loan transactions as counsel of Columbus. On 20 different oc- 
casions during this period Pellecchia caused funds to be loaned by Colum- 
bus on notes purporting to be secured by real estate mortgages and then 
converted these monies to his own use. 

Although all his defalcations involved mortgage loans by Columbus, 
Pellecchia adopted various techniques in carrying out his fraudulent ac- 
tivities. In 14 instances he prepared mortgage applications in the names 
of fictitious persons seeking loans on real property in or near Newark 
that was being advertised for public sale. After each application had 
been approved by the board of directors, it would be turned over to Pel- 
lecchia as the bank’s attorney to make the necessary examination of title. 
In due course he would report to the bank that the title was clear and 
the bank would then issue its treasurer’s check in the full amount of the 
loan to the order of the fictitious mortgagors and deliver it to Pellecchia 
to consummate the mortgage transaction. He would thereupon endorse 
the check to his own order by signing the name of the fictitious payees 
and would give the bank fraudulent mortgage papers. In another in- 
stance the purported mortgagors were actual persons who held title to 
the property involved, but they had not submitted the mortgage applica- 
tion in question and had no knowledge of it. They, of course, received 
no part of the proceeds of the check of the bank to their order, for Pel- 
lecchia signed their names in endorsing the check and converted it to his 
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own use. On two other occasions the mortgage applications were bona 
fide, but prior mortgages on the property were to be paid off by Pellecchia 
out of the checks of the bank, but instead he converted these monies to 
his own use and let these preexisting mortgages remain as prior liens on 
the properties on which the bank thought it was procurirg first liens. In 
each of three remaining transactions Pellecchia used the name of one or 
another of the corporations he had formed on the mortgage applications 
and listed property therein which was not owned by the applicants. After 
depositing the proceeds of each of these mortgages to the account of the 
payee corporation, he soon withdrew the funds and appropriated them 
to his own use. 


Of the 20 checks issued by Columbus in these fraudulent mortgage 
transactions only 18, totalling $587,000, were deposited by Pellecchia in 
the Federal Trust Company, 16 to his personal account and two to the 
accounts of the dummy corporations formed by him, the other two 
checks of Columbus clearing through other banks. In this action, how- 
ever, only 15 of the checks of Columbus, representing some $516,500, are 
involved. After stamping the checks “prior endorsements guaranteed, 
Federal Trust Company,” Federal forwarded them for collection to Co- 
lumbus and credited the proceeds of 14 of them to Pellecchia’s personal 
account in Federal while the fifteenth was credited to the account of a 
dummy corporation. Pellecchia drew the funds out of his personal ac- 
count and the corporate account in Federal for his own purposes, largely 
for the payment of gambling debts. 


Pellecchia’s personal account in Federal was opened on December 
29, 1941 with a deposit of $1,900. From that date until January 23, 1946, 
a four-year period, Pellecchia drew 59 checks on this account, or an aver- 
age of slightly more than one a month, while he made 29 deposits, or an 
average of approximately three deposits every five months. On the 
other hand, during the 2% year period of his defalcations from January 
23, 1946 until July 13, 1948, Pellecchia drew approximately 700 checks 
on the account, or an average of about 24 a month, while at the same 
time he made about 350 deposits to the account, or approximately 11 
a month. While withdrawals and deposits during the earlier 4 year 
period totalled about $74,000, those in the later 214 year period amounted 
to approximately $1,600,000, including the sum of $587,000 fraudulently 
obtained by him from Columbus. Of the 15 checks here involved 14 ran 
into five figures, ranging in amount from $24,000 to $50,000. One check 
in the amount of $45,000 deposited to this account was endorsed to the 
order of “P. James Pellecchia, Jr., attorney” while another in the amount 
of $35,000 was drawn to the order of “P. James Pellecchia, Jr., attorney.” 
Both were deposited to his personal account. All the rest of the 15 
checks in question were drawn to the order of the mortgagors and en- 
dorsed by Pellecchia personally and, except for the one check payable 
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to the corporate mortgagor, were deposited in his personal account with 
Federal. 


When Pellecchia’s fraudulent activities became known in July 1948, 
Columbus collapsed, and on July 12, 1948 its assets were taken over by 
the Federal Deposit Insurance Corporation. Meanwhile Pellecchia 
pleaded guilty to criminal charges and was sentenced to prison, where 
he still remains. The Federal Deposit Insurance Corporation called on 
Standard to pay under its fidelity bonds to Columbus, which it did to 
the full extent of its liability of $200,000. While still in the possession of 
the assets of Columbus, the Federal Deposit Insurance Corporation in 
July and August 1949 made claim in writing against Federal for $516,- 
500, based upon its guaranty of the forged or fraudulent endorsements 
on the 15 checks of the treasurer of Columbus deposited by Pellecchia 
in Federal. No suit was instituted to enforce this claim. Federal main- 
tained that it had valid defenses to the claim, contending among other 
things that the loss was occasioned not by any negligence on its part 
but rather by the laxity of the officials of Columbus in permitting these 
fraudulent mortgage transactions by Pellecchia. Federal also claimed 
that many of the checks were drawn to the order of fictitious persons, 
giving rise to the contention that they should be construed as bearer 
checks drawn with knowledge imputable to Columbus through Pellecchia, 
its vice-president and counsel, and that in some instances the payee was 
nonexistent and hence that there was no forgery by Pellecchia and there- 
fore no liability on the part of Federal on its guaranty of endorsements. 


Meanwhile the liquidating agents of Columbus were considering the 
purchase from the Federal Deposit Insurance Corporation of the assets 
of that bank, including any claim which Columbus might have against 
Federal on account of the guaranty of the endorsements on its checks. 
Before consummating any such transaction the liquidating agents nego- 
tiated with Federal to see if Federal would pay all or any part of the 
claim of Columbus on the guaranty of endorsements by Federal. On 
learning of these negotiations Standard notified Federal and the liquidat- 
ing agents of Columbus of its claims to be subrogated to the rights of 
Columbus against Federal by reason of its payment to Columbus under 
the fidelity bonds and that it would not be bound by any settlement on 
account of this claim made without Standard’s consent. The Commer- 
cial Casualty Insurance Company, which had insured Federal against 
loss by the negligence of its officers and employees, entered into the 
negotiations for a possible settlement of the claim of Columbus against 
Federal. Ultimately it was agreed that Federal would pay Columbus 
$175,000 (one-half of which was to be paid by Commercial Casualty 
and one-half by Federal) in full settlement of the claim of Columbus 
against it on account of its guaranty of the check endorsements. The 
liquidators, aware of Standard’s claim of subrogation, were reluctant to 
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enter into any such settlement with Federal in the absence of some pro- 
tection against the eventuality that Standard would attempt to hold 
them liable for settling a claim possibly worth $516,500 for a lesser figure, 
thus defeating Standard’s subrogation rights. Federal therefore agreed 
to guaranty Columbus and its stockholders against any such claims 
asserted by Standard, and this guaranty was made a part of the agree- 
ment whereby Federal was to pay Columbus $175,000 in settlement of its 
claims on Federal’s guaranty of the check endorsements. 

On September 25, 1950 Columbus bought back its assets, including 
the claim against Federal, for $170,994.89, the full balance then due to 
the Federal Deposit Insurance Corporation, and on the same day con- 
summated the proposed settlement with Federal and its surety, Com- 
mercial Casualty Insurance Company, for $175,000. 


Standard refused to be bound by this settlement agreement between 
Federal and Columbus and made demand on Federal for $516,500 on 
account of the guaranty of check endorsements, which Federal declined 
to pay. Standard thereupon instituted this action against Federal and 
Pellecchia in the Law Division of the Superior Court but the action 
against Pellecchia is not involved here. Insofar as this appeal is con- 
cerned, Standard’s complaint against Federal is based on its payment of 
$200,000 to Columbus in satisfaction of its liability to Columbus on its 
two fidelity bonds, as a result of which it became subrogated to the 
extent of $200,000 to the rights that Columbus had against Federal by 
reason of the latter’s contractual guaranty of endorsements on the false 
or forged checks, Standard claiming that the settlement by Federal and 
Columbus of this claim for $175,000 after notice from Standard was 
without effect as to Standard. 


After discovery proceedings had been completed, Federal moved for 
summary judgment. At the hearing of this motion it became apparent 
that further discovery was necessary. The trial court thereupon ad- 
journed the hearing on the motion until the discovery proceedings could 
be completed. Thereafter Federal’s renewed motion for summary judg- 
ment was granted, the trial ‘court holding that although Federal by 
guarantying the endorsements of the checks issued by Columbus had 
incurred a contractual liability to it, still Federal was innocent in equity 
and Standard could not recover because its “right of subrogation . . . is 
conditional and the condition, namely, a superior equity to that of Fed- 
eral, is nowhere demonstrated in the pleadings, proof or inferences there- 
from.” The defendant appealed to the Appellate Division of the Su- 


perior Court and we certified the appeal on our own motion while it was 
pending there. 


II. 
Subrogation is a device of equity to compel the ultimate discharge 
of an obligation by the one who in good conscience ought to pay it, 
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Camden Trust Co. v. Cramer, 136 N.J. Eq. 261, 264, 40 A.2d 601 (E. & 
A.1944) ; Restatement of the Law of Security, § 141, comment (a). It 
is a right of ancient origin, having been imported from the civil law 
to serve the interests of essential justice between the parties, Sullivan v. 
Naiman, 130 N.J.L. 278, 280, 32 A. 2d 589 (Sup.Ct.1943). It is most 
often brought into play when an insurer who has indemnified an insured 
for damage or loss is subrogated to any rights that the insured may have 
against a third party, who is also liable for the damage or loss. In such 
a case it is only equitable and just that the insurer should be reimbursed 
for his payment to the insured, because otherwise either the insured 
would be unjustly enriched by virtue of a recovery from both the insurer 
and the third party, or in the absence of such double recovery by the 
insured the third party would go free despite the fact that he has the 
legal obligation in connection with the loss or damage. 


Subrogation is highly favored in the law, Schmid v. First Camden 
National Bank, 130 N.J.Eq. 254, 266, 22 A.2d 246 (Ch.1941), although 
it is not an absolute right but rather is applied under equitable standards 
with due regard to the legal and equitable rights of others, Gaskill v. 
Wales, 36 N.J.Eq. 527, 533 (E. & A.1883): 


“The right of subrogation must be founded upon an equity just 
and reasonable according to general principles—an equity that will 
accomplish complete justice between the parties to the controversy. 
The one asserting the right cannot thereby profit from his own 
wrong; he must, himself, be without fault. Bater v. Cleaver, 114 
NJ.L. 346, 176 A. 889 . . . The process is analogous to the creation 
of a constructive trust, the creditor being compelled to hold his rights 
against the principal debtor, and his securities, in trust for the sub- 
rogee.” Camden Trust Co. v. Cramer, supra, 136 N.J.Eq. 261, at 
page 264, 40 A.2d at page 603. 


See Ganger v. Moffett, 8 N.J. 73, 79, 83 A.2d 769 (1951). Although 
subrogation is of equitable origin and is enforced on equitable principles, 
recovery is generally sought at law. 


“While it is a doctrine of purely equitable origin and nature, it 
is now settled that, when the right or subrogation itself is practically 
conceded, and there remains to be enforced only the right of realizing 
the value of the subject-matter, such right may, on proper occasion, 
be within the cognizance of a court of law. . . . But the right of 
subrogation will not be recognized at law unless the right of action 
made the subject thereof is legal in its nature, and is cognizable at 
law.” Bater v. Cleaver, 114 N.J.L. 346, at page 353, 176 A. at page 
892 (E. & A. 1935). 


The right does not arise out of contract but rather exists without 
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the consent of the insured. Fire Association of Philadelphia v. Schellen- 
ger, 84 N.J.Eq. 464, 465, 94 A. 615 (E. & A.1915), although of course 
the parties may by agreement waive or limit the right, Ganger v. Moffet, 
supra, 8 N.J. 73, 80, 83 A.2d 769; Fire Association of Philadelphia v. 
Schellenger, supra, 84 N.J.Eq. 464, 466, 94 A. 615. The subrogee in effect 
steps into the shoes of the insured and can recover only if the insured 
likewise could have recovered, Sullivan v. Naiman, supra, 130 N.J.L. 278, 
280, 32 A.2d 589; Connecticut Savings Bank of New Haven v. First 
National Bank & Trust Co. of New Haven, 138 Conn. 298, 84 A.2d 267, 
270 (Sup.Ct.Err.1951). He is subject to all legal and equitable defenses 
that the third party may have either against him or against the insured 
and there can be recovery only if the cause is just and enforcement is 
consonant with right and justice, Bater v. Cleaver, supra, 114 N.J.L. 
346, 354, 176 A. 889. 

The claim to which Standard contends that it is subrogated is the 
right of action vested in Columbus as against Federal on the latter’s 
guaranty of the prior endorsements, which admittedly were forged by 
Pellecchia. Standard in effect says to Federal: “By virtue of our pay- 
ment of $200,000 to Columbus we became subrogated to any claims that 
Columbus may have against you arising out of Pellecchia’s defalcations. 
When you guaranteed prior endorsements on the checks that contained 
forged endorsements, you became contractually liable in the amount of 
these checks to Columbus, the drawer and drawee bank. We are sub- 
rogated to this claim of Columbus and we now have a valid claim against 
you, at least in the amount of $200,000.” Federal does not dispute the 
plain logic of this legal reasoning, apparently admitting that all things 
being equal it would have been liable to Columbus under its guaranty 
of prior endorsements on these checks. On this point see First National 
Bank of Bloomingdale v. North Jersey Trust Company, 14 A.2d 765, 
18 N.J.Misc. 449, 451 (Sup.Ct.1940) ; Tarrant American Savings Bank v. 
Smokeless Fuel Co., 233 Ala. 507, 172 So. 603 (Supt.Ct.1937) ; 2 Paton’s 
Digest (1942) 2120 with citations therein. It does, however, set up 
various affirmative defenses in its answer which it claims bar any recov- 
ery by Standard. It contends that its settlement with Columbus of the 
very claim asserted by Standard is valid and prevents any recovery here 
by Standard, which necessarily has no greater rights than Columbus 
had. It also claims that Columbus was contributorily negligent in fail- 
ing to discover and stop Pellechia’s fraudulent activities, which it says 
bars Standard from recovery here. It also asserts that the payees of 
the checks were persons who were known to be fictitious by Pellecchia, 
and that his knowledge was imputed to Columbus with the result that 
these were bearer checks and Federal incurred no liability because of 
its endorsement. Federal further maintains that Standard cannot re- 
cover because it has no “superior equity” to that of Federal which it 
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alleges was guilty of no negligence or wrongdoing in the acceptance of 
these checks for deposit. 


On its motion for a directed verdict Federal claims, as hereinbefore 
stated, that its settlement with Columbus was binding and precludes 
any right of recovery by Standard. Federal maintained that Standard’s 
rights of subrogation depend upon the salvage clause of its surety con- 
tract with Columbus, and that in the absence of a provision requiring 
Standard’s consent to a settlement of the claim against Federal that 
Columbus had an absolute right to make the agreement with Federal, 
which therefore is binding on Standard. It is true that the salvage 
clause does not expressly provide that Standard must consent to any 
settlement made with Federal, but our courts have not hesitated to set 
aside settlements when made in fraud of the surety, even in the absence 
of such a provision in the surety policy. Thus, in Fire Association of 
Philadelphia v. Wells, 84 N.J.Eq. 484, 94 A. 619, L.R.A. 1916A, 1280 
(E. & A.1915), the defendant’s buildings, which were insured by the 
plaintiff company in the amount of $3,000, were destroyed by fire due 
to the negligence of the employees of the Atlantic City Railroad Com- 
pany. After the fire the plaintiff paid the defendant the $2,000 and 
received an assignment from him of any rights he might have against 
any person responsible for the loss. Subsequently the defendant, whose 
total loss was some $7,000, compromised his claim against the railroad 
company for $5,000 and. gave a release. The plaintiff brought action 
against the defendant for a refund of the $2,000 paid him upon the 
ground that as a result of this release he was estopped from proceeding 
as subrogee against the railroad company. The court held that the 
legal effect of the release was to bar the plaintiff's action against the 
railroad company and decreed that the defendant must refund the 
$2,000. The Court of Errors and Appeals reversed, saying: 


“We are of opinion that this result is not equitable, for the release 
was not, under the facts, a bar which estopped the complainant from 
asserting its right as subrogee. Both defendant and the railroad 
company knew or are chargeable with knowledge, that the complain- 
ant had upon payment become entitled by subrogation to call upon 
the railroad company to reimburse it the money it paid the owner 
on its policy of insurance, and they could not defeat that right by 
any arrangement they might make without complainant’s consent. 
If the loss for which the railroad company was liable amounted to 
$7,000, it had not liquidated its responsibility by paying $5,000, and 
until it has discharged its liability, the rights of a subrogee cannot 
be destroyed by obtaining a release upon paying to the insured what 
he deemed to be the residue of his loss; for a release of that nature 
is such a fraud upon the subrogee as will avoid it both at law and 
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in equity so far as it affects the rights of the subrogee.” (84 N.J.Eq. 
at page 486, 94 A. at page 620) 


See Monmouth County Mutual Fire Insurance Co. v. Hutchinson, 21 
N.J.Eq. 107 (Ch.1870); Martin v. Lehigh Valley Railroad Co., 90 NJ.L. 
258, 100 A. $45 (E & A 1917); Camden Fire Insurance Association v. 
Prezioso, 93 N.J.Eq. 318, 116 A. 694 (Ch.1922); King, Subrogation 
Under Contracts Insuring Property, 30 Tex.L.Rev. 62, 87 (1951). 

Federal was aware of Standard’s interest and of its desire to be con- 
sulted in this matter, yet it and the liquidating agents of Columbus 
deliberately entered into a settlement for $175,000 of a claim possibly 
worth three times that amount without consulting Standard and with- 
out regard to its rights. The trial court’s ruling that as a matter of 
law the settlement of Federal with Columbus and the subsequent release 
of Federal by Columbus do not constitute a bar to the action by 
Standard is sound. 

The main question before us is the propriety of granting the sum- 
mary judgment. Summary judgment is necessarily based on a finding 
that there is palpably no genuine issue as to any material facts and 
that the defendant as the moving party is entitled to judgment as a 
matter of law, R.R. 4:58-3. Since subrogation is based on equity, though 
generally enforced at law, it does not exist here if Columbus or Standard 
has been guilty of unconscionable conduct. Federal has set up in its 
answer that Columbus was “contributorily negligent” in that the un- 
conscionable conduct of Pellecchia, its vice-president and counsel, is 
imputable to Columbus, that Columbus entrusted to Pellecchia the 
handling of the details of these transactions that gave rise to the draw- 
ing of the checks and failed to properly investigate his activities and 
to examine return vouchers and bank statements, and generally failed 
to take reasonable precautions or to set up reasonable and proper pro- 
cedures to guard against loss. The pleadings, depositions and affidavits 
that must be considered in support of the motion for summary judgment 
reveal that a factual question exists as to whether Columbus was guilty 
of such inequitable conduct as to bar recovery by Standard, its subrogee, 
against Federal. The issue thus raised is equitable, and it is to be tried 
as equitable issues regularly are by the court without a jury. The issue 
is not one, as raised in the answer and in the motion for summary judg- 
ment, of negligence or contributory negligence, for Standard’s cause of 
action against Federal is not based in tort, where issues of negligence 
and contributory negligence regularly arise, but rather on Federal’s con- 
tractual obligation to Columbus which has nothing to do with torts. If 
Federal proves its charge of unconscionable conduct against Columbus, 
Standard cannot recover. The burden of proof, of course, is on Federal 
to establish its alleged equity of unconscionable conduct by Columbus. 
This phase of the case will doubtless turn on such evidence as Federal 
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may produce as to the conduct of Columbus in the light of the normal 
course of the conduct of banking business. 


Because Federal’s equitable claim of unconscionable conduct on the 
part of Columbus raises issues of fact that the trial court must con- 
sider, the summary judgment is reversed and the case remanded for trial. 


Another defense urged by Federal requires consideration in advance 
of trial. It is that section 4 of the Uniform Fiduciary Act (NJS. 
3A:41-4, N.J.S.A.) is applicable and absolves it of any liability: 


“If any negotiable instrument payable or indorsed to a fiduicary, 
as such, is indorsed by the fiduciary, or if any negotiable instrument 
payable or indorsed to his principal is indorsed by a fiduciary em- 
powered to indorse such instrument on behalf of his principal, the 
indorsee is not bound to inquire whether the fiduciary is committing 
a breach of his obligation as fiduciary in indorsing or delivering the 
instrument, and is not chargeable with notice that the fiduciary is 
committing a breach of his obligation as fiduciary unless he takes 
the instrument with actual knowledge of such breach or with knowl- 
edge of such facts that his action in taking the instrument amounts 
to bad faith.” 


Here, however, only two of the checks were “payable or indorsed to a 
fiduciary, as such.” The rest were payable to the mortgagors and in- 
dorsed to Pellecchia personally and not as attorney, and the quoted 
statute obviously does not apply to him. As to the two checks “payable 
or indorsed to a fiduciary, as such” Federal argues that section 9 of 
the Uniform Fiduciary’s Law: 


“If a fiduciary makes a deposit in a bank to his personal credit 
of checks drawn by him upon an account in his own name as fidu- 
ciary, or of checks payable to him as fiduciary, or of checks drawn 
by him upon an account in the name of his principal, if he is em- 
powered to draw thereon, or of checks payable to his principal and 
indorsed by him, if he is empowered to indorse such checks, or if 
he otherwise makes a deposit of funds held by him as fiduciary, the 
bank receiving such deposit is not bound to inquire whether the 
fiduciary is commiting thereby a breach of his obligation as fidu- 
ciary; and the bank is authorized to pay the amount of the deposit 
or any part thereof upon the personal check of the fiduciary without 
being liable to the principal, unless the bank receives the deposit or 
pays the check with actual knowledge that the fiduciary is commit- 
ting a breach of his obligation as fiduciary in making such deposit 
or in drawing such check, or with knowledge of such facts that its 
action in receiving the deposit or paying the check amounts to bad 


faith.” N.J.S. 3A:41-9, NJS.A. 
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relieves it of liability from its guaranty of the forged endorsements, but 
there is nothing in that section that in any way relieves a bank from 
its guaranty of prior endorsements. 


Il. 


There are no cases in New Jersey dealing with the subrogation of a 
surety (Standard) against a bank (Federal) on its contract guarantee- 
ing the endorsements on checks to another bank (Columbus), and the 
decisions in other jurisdictions vary widely in their results and in their 
reasoning. There are, however, a considerable number of decisions in this 
State and elsewhere dealing with subrogation as applied to various fac- 
tual situations under insurance policies that shed light on the proper 
solution of our problem. 

The trial judge concluded that in order for Standard to prevail it 
must show an equity superior to that of Federal and that if the equities 
are equal it could not recover. 

This doctrine that recovery is permitted only if the subrogee shows 
a “superior equity” is asserted in the many cases of subrogation, where 
the subrogation is based on the defendant’s tort. For example, in a 
case where property is destroyed by the negligence of a third party and 
the insurer pays the insured the amount of his damage, the insurer- 
subrogee in seeking to recover against the third party must necessarily 
prove that it was the third party’s negligence that caused the damage, 
and at the same time he cannot prevail if the third party shows that 
the damage resulted from the imsured’s contributory negligence. In 
short, in these tort actions the insurer-subrogee steps into the shoes of 
his insured and is bound by the principles of law of negligence which 
would control if the insured himself were bringing suit. To say that the 
subrogee in tort actions recovers only if he proves a superior equity is 
merely to complicate a simple situation at law by improperly applying 
to it the language of equity. 

In subrogation suits, based not on the torts of a third party but on 
his contractual obligation to the insured, there was some reluctance in 
the early decisions to permit any recovery. It is difficult to understand 
why any court that would permit subrogation against a tortfeasor 
should hesitate to allow subrogation based on a contractual obligation 
of the defendant, for the assignment of tort claims was frowned upon 
at law which the assignment of choses in action and of many kinds of 
contracts was encouraged. It is now well settled generally that such 
an action in subrogation on the contractual obligation of the defendant 
to an insured exists in favor of the insurer. Thus, in Federal Insurance 
Co. v. Englehorn, 141 N.J.Eq. 349, 351, 57 A.Qd 478, 479 (1948), our 
Court of Errors and Appeals in affirming the judgment below adopted 
the opinion of the lower court, which stated that “there is also authority 
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for the proposition that the insurer’s right to subrogation is not limited 
to claims based on tort but extends to a cause of action by the insured 
against a third party founded on contract. 46 C.J.S., Insurance, § 1209 
[p. 154].” In F. H. Vahlsing, Inc. v. Hartford Fire Insurance Co., 108 
S.W. 2d 947 (Tex.Ct.Civ.App.1937) the insurance company had issued 
a policy to a railroad covering loss by fire, and thereafter paid the full 
amount of its liability when some fifteen railroad cars were damaged 
by fire. The insurance policy provided that upon payment of any loss 
by the insurance company the railroad would assign any rights arising 
out of the loss it might have against a third party. Vahlsing, inc. had 
leased certain sheds and buildings from the railroad company and under 
the terms of the lease agreement had agreed to be responsible for cars 
on these leased premises, including the cars in question. The insurance 
company brought suit against Vahlsing based on this provision in the 
lease. It recovered judgment in the trial court and on appeal the court 
affirmed, saying that “if the railroad company, would be entitled to 
recover for the loss as against the appellant, the insurance company 
in this action stands in its shoes and would also be entitled to recover.” 
(108 S.W.2d at page 950) in Chicago, St. Louis & New Orleans Rail- 
road Co. v. Pullman Southern Car Co., 189 U.S. 79, 11 S.Ct. 490, 35 
L.Ed. 97 (1891) two of Pullman Company’s sleeping cars were destroyed 
by fire while on the railroad company’s premises. The cars were leased 
to the railroad under an agreement with Pullman whereby the railroad 
was to be responsible for any loss or damage to the cars. After the cars 
were destroyed by fire, Pullman’s insurance company paid the amount 
of the loss and then brought this action against the railroad in Pullman’s 
name. The court held that such an action based on the contract could 
be brought by the insurance company as subrogee: 


“Upon payment of the loss, or to the extent of any payment by 
them on account of such loss, the insurance companies were subro- 
gated to the rights of the insured, and could, in the name of the 
insured, or in their joint names, maintain an action against the 
railroad company for indemnity, if that company was liable to the 
insured for the loss of the cars. The acceptance of a given amount 
from the insurance companies in full discharge of their liability did 
not affect the right of the plaintiff to recover from the railroad 
company the whole amount of the loss for which the latter was re- 
sponsible under its contract. The plaintiff could recover only one 
satisfaction for the loss; and if the amount recovered from the rail- 
road company, increased by the sum collected from the insurance 
companies, was more than sufficient for its just indemnity, the excess 
would be held by it in trust for the insurance companies. The in- 
quiry in this action is as to the amount for which the railroad com- 
pany is bound on its contract with the plaintiff, and the recovery 
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is not affected or limited by the amount collected from the insurance 
companies.” 139 US. 79, at page 87, 11 S.Ct. at page 493, 35 L.Ed. 
97, at page 100. 


See Continental Insurance Co. v. I. Bahcall Inc., 39 F.Supp. 315, 319 
(D.C.Wis.1941), where the court stated: 


“Under Wisconsin law, when an insurer pays to the insured the 
amount of the loss, it is subrogated in a corresponding amount to 
the insured’s right of action against any other person responsible 
for the loss. The insurer is entitled to all of the remedies and securi- 
ties of the assured and to stand in his place. Swarthout v. Chicago & 
North Western Railway Co., 49 Wis. 625, 629, 6 N.W. 314. The 
right of subrogation is not limited to cases where the liability of the 
third person is founded in tort; any right of the insured to indemnity 
will pass to the insurer on the payment of loss. 26 C.J., p. 458.” 


See also Interstate Ice & Power Corp. v. U. S. Fire Insurance Co., 243 
N.Y. 95, 152 N.E. 476 (Ct.App.1926); Nobbe v. Equity Fire Insurance 
Co., 210 Minn. 93, 297 N.W. 349 (Sup.Ct.1941); Hartford Fire Insur- 
ance Co. v. Payne, 199 Iowa 1008, 1009, 203 N.W. 4, 39 A.L.R. 1109 
(Sup.Ct.1925); Hall & Long v. Nashville & Chattanooga Railroad, 13 
Wall. 367, 20 L.Ed. 594 (U.S. 1871); King, supra, 30 Tex.L.Rev. 62, 71, 
note; 28 Col.L.Rev. 202 (1928); Langmaid, Subrogation in Suretyship 
and Insurance, 47 Harv.L.Rev. 976 (1934); 6 Appleman, Insurance Law 
and Practice (1942) 521; Campbell, Non-Consensual Suretyship, 45 Yale 
LJ. 69 (1935). 


Insurers have been permitted to recover in a wide variety of situa- 
tions where the defendant is liable on contract to the insured. For 
example, there is the case where the mortgagee insures property to pro- 
tect his interest therein and the property is later destroyed by fire. 
There the rule in New Jersey as well as in a majority of jurisdictions 
is that the insurer upon reimbursing the insured mortgage is entitled 
to be subrogated to the extent of the amount paid to the mortgagee’s 
right to enforce payment of the mortgagor’s debt, Leyden v. Lawrence, 
79 N.J.Eq. 113, 81 A. 121 (Ch.1911), affirmed 80 NJ.Eq. 550, 85 A. 
1134 (E. & A.1912). See Le Doux v. Dettmering, 316 IIl.App. 98, 43 
N.E.2d 862, 867 (App.Ct. 1942) ; City of N. Y. Insurance Co. v. Abraham, 
20 So.2d 183, 185 (La.App.1944); Rarrick, Right of Insurer to be Sub- 
rogated to the Rights of Mortgagee, 31 III.B.J. (1943). Richards says 
that in most instances the courts have also treated a conditional sales 
contract as the equivalent of a mortgage and applied the same rules 
of subrogation in describing the rights of an insurer who has paid the 
loss to the vendor or mortgagee) as subrogee against the purchaser (or 
mortgagor). 2 Richards, on Insurance 670 (1952). 
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Another familiar situation is that where the insurer claims the right 
of subrogation to its insured’s claim against the common carrier, based 
upon the latter’s contractual obligation to deliver the goods in good con- 
dition. Generally in the United States the insurer has been allowed 
subrogation, Hartford Fire Ins. Co. v. Payne, supra, 199 Iowa 1008, 
1010, 203 N.W. 4, 5; Campbell, supra, 45 Yale LJ. 69, 79, although 
the situation has been confused by the injection of clauses in the car- 
rier’s contract with the shipper giving it the benefit of any insurance 
effected on the shipment; see note, 37 Harv.L.Rev. 901 (1924). 

In respect to bailments in situations where the bailee has broken his 
contract and the insurer pays the insured bailor the amount of the loss, 
there is again a split in the decisions as to whether the insured has a 
right of subrogation against the bailee on the basis of his contractual 
obligation to the bailor. In England subrogation is permitted, North 
British Merchantile Insurance Co. v. London, Liverpool & Globe Co., 
5 Ch.D. 569 (1877), and likewise in the United States in Agricultural 
Insurance Co. v. Constantine, 144 Ohio St. 275, 58 N.E.2d 658 (Sup. 
Ct.1944) and National Fire Insurance Co. v. Mogan, 186 Or. 285, 206 
P.2d 963, 968 (Sup.Ct.1949), where the action was said to be “tort 
arising out of contract.” 

Where the lessee by contract agrees to pay for any loss by fire, the 
insurer is subrogated to the contractual right of the lessor against the 
lessee in England, Darrell v. Tibbits, 5 Q.B.D. 560 (1820), and gen- 
erally in the United States, F. H. Vahlsing, Inc. v. Hartford Ins. Co., 
supra, 108 S.W. 2d 947, Continental Ins. Co. v. I. Bahcall, Inc., supra, 
39 F. Supp. 315, Chicago, St. Louis & New Orleans Railway Co. v. Pull- 
man Southern Car Co., supra, 139 U.S. 79, 11 S.Ct. 490. 


It is important to note that where recovery is permitted in the vari- 
ous classes of subrogation based on the several kinds of contract claims 
just discussed in favor of an insurer as distinguished from a surety, the 
courts do not require a showing by the subrogee of a superior equity, 
but rather allow recovery as long as the conduct of the insurer and the 
insured has not been such as to make the granting of relief unconscion- 
able. The insurer steps into the shoes of the insured and can through 
subrogation enforce the contractual obligation of the third party. 


When we turn, however, from subrogation in insurance and related 
matters to cases involving a surety who has discharged his contractual 
obligation to the insured and seeks subrogation against a third-party 
obligor, we discover a conflict of decisions in the United States. There 
is considerable authority holding that subrogation will be permitted 
only where the surety company shows a “superior equity” to that of 
the third-party obligor. In Meyers v. Bank of America, N. T. & S. 
Association, 11 Cal. 2d 92, 77 P.2d 1084, 1089 (Sup.Ct. 1938), the plain- 
tiff’s office manager received checks payable to the plaintiff, forged the 
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payee’s endorsement thereon and converted the funds to his own use. 
The third party to whom the checks were negotiated deposited them in 
his account in the defendant bank and they were presented to the drawee 
and collected in the usual course of business. The bonding company 
paid all of the plaintiff’s losses and then sought subrogation against the 
third-party depositor and the bank, based on the assignment of the 
plaintiff's right of action against these defendants. After first stating 
that any right of the bonding company was based on subrogation and 
that the assignment was of no effect, the court denied recovery saying: 


“As stated hereinbefore, the right to maintain an action of this 
kind and to a recovery thereunder involves a consideration of, and 
must necessarily depend upon the respective equities of the parties. 
Here, the indemnitor has discharged its primary contract liability. 
It has paid what it contracted to pay, and has retained to its own 
use the premiums and benefits of such contract. It now seeks to 
recover from the bank the amount thus paid. It must be conceded 
that the bank is an innocent third party, whose duty to the employer 
was based upon an entirely different theory of contract, with which 
the indemnitor was not in privity. Neither the indemnitor nor the 
bank was the wrongdoer, but by independent contract obligation each 
was liable to the employer. In equity, it cannot be said that the 
satisfaction by the bonding company of its primary liability should 
entitle it to recover against the bank upon a totally different liability. 
The bank, not being a wrongdoer, but in the ordinary course of 
banking business, paid money upon these checks, the genuineness of 
which it had no reason to doubt, and from which it received no 
benefits. The primary cause of the loss was the forgeries committed 
by the employee, whose integrity was at least impliedly vouched 
for by his employer to the bank. We cannot say that as between 
the bank and the paid indemnitor, the bank should stand the loss. 
. . . Our conclusion, as hereinbefore has appeared, is that since the 
bonding company had no superior equities, it was not entitled to be 
subrogated to any claim plaintiff might have had against the bank.” 
77 P.2d 1084, at page 1089. 


In United States Fidelity & Guaranty Co. v. First National Bank 
in Dallas, Texas, 172 F.2d 258, 263 (C.C.A.5, 1949) an employee of 
the insured company had caused a number of checks to be issued pay- 
able to various individuals, upon which he forged the endorsements of 
the payees, cashed the checks and converted the proceeds to his own 
use. The defendant, the company’s depository bank, paid the checks on 
presentation and charged them to the company’s account. The plaintiff 
surety, after reimbursing the company on its surety bond, brought suit 
against the depository bank on the theory that it was subrogated to 
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the rights of the company against it. The District Court entered judg- 
ment for the defendant and the Court of Appeals affirmed, holding first 
that the bonding company suing in the company’s right was barred by 
its election of remedies since it sought reimbursement from the bonding 
company instead of proceeding against the depository bank. The court 
admitted, however, that there was no Texas law on this subject and 
then proceeded to the second ground for its decision, saying: 


“Subrogation is an equitable remedy, and, while a surety may 
become subrogated to the rights and remedies of the creditor against 
a third person, he stands, with respect to the right of recovery 
against a third person, upon a different footing from that upon 
which he would stand with respect to the right to recover from a 
principal. With respect to recovery from a principal, the right is 
absolute; as to a third person, it is conditional. Since subrogation 
seeks to place the charge where it ought to rest, by compelling pay- 
ment by him who in equity owes it, such right will generally not be 
enforced against a third person where the equities of such third per- 
son are equal or superior to those of the surety in respect to the 
liability... . 


“We are unable to see any particular in which the equities of the 
bonding company are superior to those of the drawee bank. Neither 
one was guilty of negligence so far as the record shows. The bond- 
ing company, for a consideration, guaranteed the faithful conduct of 
employees of the Pipe Line Co., hence enabled Beall to hold the 
position of trust which he occupied. The bank was acting consist- 
ently with banking business in paying checks the genuineness of 
which in all particulars it had no reason to doubt. The bank did not 
participate in Beall’s wrong-doing; it was in no wise responsible for 
his default. Notwithstanding its innocence, its liability to the Pipe 
Line Co. was occasioned by Beall’s fraud. Subrogation in behalf of 
a surety ‘is never applied against an innocent person wronged by the 
principal’s fraud.’” (172 F.2d at page 263) 


To the same effect see American Surety Co. v. Bank of California, 133 
F.2d 160 (C.C.A.9 1943); Washington Mechanics Savings Bank v. Dis- 
trict Title Insurance Co., 62 App.D.C. 194, 65 F.2d 827 (C.A.D.C.1933) ; 
Bell v. Greenwood, 229 App.Div. 550, 242 N.Y.S. 149 (Sup.Ct.A.D. 
1930); 137 A.L.R. 700. 


In the Restatement of the Law of Surety, section 141, comment (c), 
the matter is left open: 


“Where others than the principal and the surety are liable to 
the creditor for the principal’s default, and the surety has satisfied 
the duty of the principal, the surety is subrogated to the creditor’s 
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rights against the others, if and to the extent that such subrogation 
is equitable, taking into account the position of the creditor and that 
of the others. The circumstances where others may have a liability 
to a creditor for the principal’s default are of infinite variety. The 
rule stated in Clause (c) is limited to the situation where a person 
by negligence or willful conduct shares responsibility for the prin- 
cipal’s default and thus contributed to the cause for the surety’s 
liability. The rule so stated does not carry the negative inference 
that there are not other :ases where the surety is subrogated either 
to the creditor’s entire right against others or to the extent that the 
surety can compel contribution.” 


On the other hand, there is authority for the proposition that as 
between the surety and the innocent third party the surety should pre- 
vail without the necessity of proving a “superior equity.” In National 
Surety Co. v. National City Bank, 184 App.Div. 771, 172 N.Y.S. 413 
(Sup.Ct.A.D.1918) , an employee in the office of the Chamberlain of the 
City of New York caused checks of his employer to be made payable 
to fictitious persons endorsed the name of the fictitious payee and 
cashed the checks at various stores. The checks passed through various 
banks and were ultimately paid by the defendant depository bank. The 
plaintiff as surety on the employer’s bond paid the amount of the loss 
and then claimed subrogation against the bank upon its implied con- 
tract to pay out moneys only as directed by the city. Recovery was 
permitted even though there was no evidence of negligence or wrong- 
doing on the part of the defendant bank. In Liberty Mutual Insurance 
Co. v. First National Bank of Dallas, 245 S.W.2d 237 (Tex.Sup.Ct.1951) , 
the plaintiff maintained an account in the defendant bank. The bond- 
ing company had issued its fidelity policy to the plaintiff and was forced 
to make payment thereon because of the fraudulent activities of one 
of the latter’s employes, who by inventing fictitious claims caused plain- 
tiff to make checks payable to fictitious persons and also to persons 
to whom it was not indebted. The checks were cashed by the employee 
and ultimately were honored by the depository bank. The bonding 
company sued the bank in the plaintiff’s name, claiming subrogation by 
assignment to the company’s action against its depository bank. Prior 
endorsers were brought in as parties by the bank and others who were 
endorsers on the checks. In disposing of various defenses asserted by 
the defendants the court held that there was no negligence on the part 
of the company which would bar this action because under Texas law 
a depositor was under no duty to examine the signatures of payees on 
cancelled checks, and also because even by the use of reasonable care 
the forgeries could not have been discovered. It held, contrary to the 
United States Fidelity & Guaranty Co. case, supra, 172 F.2d 258, that 
there was no election of remedies here so as to bar this action, and fur- 
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ther that the checks were not bearer instruments because there was no 
evidence that the company or the person drawing the check knew that 
the payees were fictitious persons. Judgment was entered for the plain- 
tiff while prior endorsers were held liable to subsequent endorsers. 
Apparently neither the parties nor the court felt that it was necessary 
for the surety company to show a superior equity, because the point 
was never discussed in the opinion. In Royal Indemnity Co. v. Poplar 
Bluff Trust Co., 223 Mo.App. 908, 20 S.W.2d 971, 974 (Ct.App.1929), 
plaintiff had issued its policy insuring the Union Central Life Insurance 
Company against loss by reason of forgery of the name of any payee 
upon its checks. One of the checks was issued by the company payable 
to one U.S. King, drawn on the Liberty National Bank. The company 
mailed the check to its agent in St. Louis for delivery to King, but the 
_ agent forged the payee’s name and presented the check to the defendant 
bank for payment. The defendant paid the amount, endorsed and nego- 
tiated the check to the order of the Mississippi Valley Trust Company; 
the check was then paid through normal clearing house channels. Plain- 
tiff paid the Union Central Life Insurance Company $3,000 on account 
of its loss and then brought this action against the defendant bank 
claiming subrogation rights by virtue of an assignment. The jury re- 
turned a verdict against the defendant and on appeal the Court of 
Appeals affirmed, saying: 


“Since we think the testimony as to the issuance of the policy of 
indemnity by the plaintiff, and the payment thereunder on account 
of the forgery, was sufficient to be submitted to the jury, and since 
the written assignment of the interest of the Union Central Life 
Insurance Company had been made to the plaintiff, we must hold 
that the plaintiff was properly subrogated to the rights of the Union 
Central Life Insurance Company. Krug v. Bremer, 316 Mo. 891, 
292 S.W. 702, 707; Plate Glass U. Mutual Insurance Co. v. Ridge- 
wood Realty Co., 219 Mo.App. 186, 269 S.W. 659” 


See also Borserine v. Maryland Casualty Co., 112 F.2d 409 (C.C.A.8. 
1940). 


Thus there are two views on this question—the one represented by 
the Meyers and United States Fidelity & Guaranty Co. cases requiring 
a “superior equity” before subrogation is permitted, the other typified 
by the Liberty Mutual and Royal Indemnity decisions where subroga- 
tion is permitted simply on the basis of the contractual obligation of 
the defendant. In the first line of cases the courts justify their position 
on the ground that as between “two innocent parties,” meaning the 
insurer and the third-party obligor, the former should bear the loss, 
because by reimbursing the insured for its losses it is merely doing 
something for which it has been paid by the insured and it therefore 
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should not be permitted to recover money which it has disbursed in 
fulfillment of its contractual obligation as surety. Since this view is 
obviously contrary to the majority rule in the various types of insur- 
ance cases, the courts following the “superior equity” rule have at- 
tempted to distinguish the cases arising on insurance policies on the 
ground that in those cases the insurance company as subrogee is enforc- 
ing a “primary liability” of the third party, while in the suretyship case 
the primary liability rests on the defaulting employee (here Pellecchia) 
and not on the third party. American Surety Co. v. Bank of California, 
supra, 133 F.2d 160, 164. Having discussed the several lines of decisions, 
we turn to a consideration of the possible solutions on the merits of 
cases where a surety’s action in subrogation against the third party is 
based on his contractual liability to the insured. They are three in 
number: 


(1) To prohibit recovery by the surety against the third person, 
who is thus in effect given the benefit of insurance on which he has not 
paid any premium and where there is no direct contractual or other 


relationship between him and the surety. 


(2) To allow the insured to recover from both the surety and the 
third party and thus to be doubly indemnified—a situation which the 
law has always deemed contrary to public policy not only by reason 
of its unfairness but because of its incitement to fraud. 


(3) To give the surety the benefit of the contractual obligation of 
the insured against the third party by allowing subrogation. It is ob- 
jected that such a recovery by the surety constitutes a “windfall” in 
that in the event of such recovery the surety suffers no loss on its 
surety bond although it has been paid premiums by the insured to 
reimburse it against just such a loss, as here. This argument loses sight 
of two fundamental facts: first, that even if the surety recovers against 
the third party on subrogation it still has been put to the expense of 
paying agent’s commissions on the writing of its bond, to the necessity 
of investigating the insured’s claim and of settling or litigating it, and, 
second, that the amounts of recoveries by subrogation are taken into 
consideration in arriving at the amount of premiums to be charged for 
surety bonds. 


We adhere to the third alternative and give the surety the benefit of 
the insured’s contractual rights against the third person, first, because 
it is sound in principle, giving force to the contractual relations of the 
several parties, and second, because it is in harmony with the rule adopted 
in this State in all other forms of insurance with respect to subrogation. 
But it must be remembered that subrogation is of equitable origin and 
enforced on equitable principles, albeit in most instances by suit at law, 
and therefore our acceptance of the rule in suretyship cases is subject to 





THE BANKING LAW JOURNAL 698 


the equitable principle that the third-party defendant (Federal) can bar 
a recovery by the surety subrogee (Standard) on the insured’s contract 
with the third-party defendant by showing unconscionable conduct on 
the part of the insured (Columbus) or its subrogee (Standard). Under 
our former practice this might have been done by a separate suit in 
Chancery asserting the alleged unconscionable conduct of the plaintiff 
subrogee as the basis of its bill to enjoin the suit at law, but now under 
our modern practice the third-party’s (Federal’s) claim in equity is set 
up by way of defense in the law action. But if it appears that neither 
Columbus nor Standard is guilty of unconscionable conduct in the light 
of the evidence developed at the trial, then Standard is entitled to re- 
cover on Columbus’ contractual rights against Federal. 


The guaranty of prior endorsements is required by clearing houses gen- 
erally in the orderly conduct of banking business in order that the col- 
lecting bank may be held liable by the drawee bank for the validity of 
all prior endorsements. Such a guaranty is a business risk assumed by 
the collecting bank for the benefit of subsequent endorsers and espe- 
cially for the benefit of the drawee bank, which ordinarily has no way 
of ascertaining whether the endorsements are genuine and which ac- 
cordingly relies upon the guaranty in honoring checks presented to it. It 
is a risk undertaken by the collecting bank in the usual course of busi- 
ness with full knowledge of its potential liability and possible ensuing 
loss. Against the possibility of such loss it generally insures itself, as 
here, where Federal insured itself with Commercial Casualty. By its 
endorsements of the checks in question it has rendered itself subject to 
contractual liability by reason of the forgeries just as clearly as did the 
lessee and bailee in the insurance cases heretofore cited. In both the 
cases based on a guaranty of check endorsements and the cases where 
a lessee or bailee, either expressly or by operation of law, assumes a 
contractual obligation, there is no reason why the third-party obligor 
should not be held to its contract created as a result of its having under- 
taken a business risk. The insured and the endorsing bank each entered 
into a contractual obligation as a part of a business risk and each is re- 
quired to fulfill its obligation, unless, of course, the third-party defendant 
(Federal) proves unconscionable conduct. 


It is admitted that if Columbus had not been indemnified for its loss 
by the surety, it could have recovered from Federal on the basis of the 
latter’s guaranty of check endorsements. If Columbus had not been 
covered by insurance, or if it had decided for one reason or another not 
to collect from the insurance company, it could have assigned its claim 
to another party who could have enforced it against Federal. Indeed, 
that is exactly what Columbus did for the F.D.LC. after the discovery 
of Pellecchia’s fraud, though later the F.D.I.C. reassigned the claim to 
the liquidating agents of Columbus. 
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It would seem that the cases denying subrogation to a surety of its 
insured’s contractual right against a third party are unrealistic in ignor- 
ing the fact that the third party itself is generally insured by another 
surety or casualty company against losses caused by the neglect of its 
officers or employees as in this case where the Commercial Casualty had 
given its bond to Federal for $200,000. In states which follow the criti- 
cized rule the surety or insurer of the third party, here the Commercial 
Casualty, would go free of obligation. These cases are also unrealistic 
in implying a “superior equity” in favor of the third-party defendant 
where a court of equity did not find any unconscionable conduct at all. 
As applied in the surety-subrogee cases discussed herein the phrase is 
mere language devoid of meaning. 

It has been suggested that there should be contribution between the 
subrogee on the one hand and the third-party obligor and its surety on 
the other. King, supra, 30 Tex. L. Rev. 62, 63, Langmaid, supra, 47 
Harv. L. Rev. 976, 979, note, 35 Va.L.Rev. 647, 649. Although this doc- 
trine has been applied as between two insurance companies in cases in- 
volving damage to property insured by separate insureds, Dixey v. Fed- 
eral Compress & Warehouse Co., 140 F.2d 820 (C.C.A.8, 1944), to our 
knowledge it has never been applied in a subrogation case involving 
contractuai liability, probably because of the lack of any contractual 
relations between the two sureties, and possibly because of the procedural 
difficulties. In any event, the idea of contribution flies in the face of the 
plain contractual rights and obligations of the respective parties. 


The judgment below is reversed and the case is remanded for trial. 


For reversal: Chief Justice VANDERBILT and Justices HEHER, 
OLIPHANT, BURLING, JACOBS and BRENNAN—6. 


For affirmation: None. 


OPEN-END MORTGAGE TAX SUIT DECIDED 


An important mortgage tax case has been decided by the New 
York Supreme Court. When the City Title Insurance Company 
offered for recording an open end mortgage evidencing a readvance, 
the Register demanded a complete new recording tax on the ground 
that the terms of the mortgage on which the original tax had been 
paid had been changed by inserting provisions for future read- 
vances. The court rejected the Register’s contention and held that 
the recording tax should be paid only on the amount of the new 


debt. To hold to the contrary would permit double taxation and 
be contrary to opinions of the Attorney General and the State Tax 
Commission. 
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Payment of Mortgage Required After 
39 Year Lapse 


In Pennsylvania there is a strong legal presumption that a 
mortgage has been paid if it has gone unclaimed and unrecog- 
nized for more than twenty years. A recent case indicated that 
this presumption can be rebutted, however, even after thirty- 
nine years where the mortgagee’s will mentioned in an indirect 
way that a certain mortgage had not been paid off. The court 
pointed out that a statement in a will creating a liability is ordi- 
narily inadmissible in evidence because it would be self serving. 
In this case, however, the will recognized the mortgage debt 
only indirectly in a provision stating that no mortgage interest 
was due during the mortgagor’s lifetime. Engemann et al. v. 
Colonial Trust Co., Supreme Court of Pennsylvania, 105 A.2d 
347. The opinion of the court is as follows: 


BELL, J.—Alexandra Patillo, Executrix of the Estate of Rena M. 
Stanton, and Sue Engemann, her devisee, brought an action in 1951 
against the executor of John J. Sweeney, deceased, to quiet title and to 
decree a certain mortgage made by Rena M. Stanton to John J. Sweeney, 
secured upon premises 339 Atwood Street, Pittsburgh, be cancelled and 
marked satisfied and discharged. The mortgage was in the principal 
amount of $6,000; it was dated October 24, 1912; it was payable at the 
expiration of three years; and it was duly recorded. 

Rena M. Stanton died December 26, 1950; John J. Sweeney died 
testate July 27, 1948. 

Plaintiffs contended that the mortgage had been paid and rested their 
case on the presumption of payment which arises after the lapse of 
twenty years. 

Defendant, in order to refute the presumption of payment, offered in 
evidence (1) the will of John J. Sweeney and (2) the original bond and 
mortgage of Rena M. Stanton which was in the possession of Sweeney 
at the time of his death, and (3) statements pertaining to and checks 
of Sweeney showing payment of real estate and school taxes on the 
mortgaged property over a period of years, and (4) checks of and pay- 
ments made by Sweeney of insurance premiums on personal property 
of Rena M. Stanton in her Atwood Street home over a period of years. 
All of these offers of proof were rejected by the lower Court. 

Mr. Sweeney’s will contained the following provision: “I give, de- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §887. 
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vise and bequeath to Rena M. Stanton the sum of Six Hundred ($600.00) 
Dollars annual income from bonds and mortgages to be paid to her in 
convenient installments during her natural life. I also direct that the 
mortgage of Six Thousand ($6,000.00) Dollars which I hold against the 
property of Rena M. Stanton, 339 Atwood Street, Pittsburgh, Pa., be 
not foreclosed, nor shall any interest thereon be collected for and during 
the term of her natural life.” The will was rejected because it was self- 
serving and was considered inadmissible under the Act of May 23, 1887, 
P.L. 158, § 5(e) , 28 P.S. § 322. The other exhibits were rejected because 
they were considered irrelevant. 

Defendant also offered to prove by J. Howard Devlin, Esquire, 
Sweeney’s attorney-in-fact, (a) that Sweeney made a statement to Dev- 
lin relative to the mortgage on the Atwood Street property, within two 
years prior to his death, and (b) that Devlin had a conversation with 
Rena M. Stanton in the summer of 1948 with reference to the mortgage. 
Objections to these offers were sustained by the Court, the first because 
it was self-serving (and obviously hearsay), and the second because any 
admissions made by the mortgagor were inadmissible if made more than 
20 years after the date of the mortgage. 

At the conclusion of the case the Court directed the jury to return 
a verdict for the plaintiffs, which the Court later—after a motion for a 
new trial—moulded into the form prescribed by Section 1066 of the 
Pennsylvania Rules of Civil Procedure, 12 P.S. Appendix. 

The basic questions involve the admissibility of the above-mentioned 
offers of proof and the legality of the directed verdict. In order to answer 
these questions we deem it wise to state the applicable principles of law. 

In Corn v. Wilson, 365 Pa. 355 at pages 358, 359, 75 A.2d 530 at page 
532, this Court said: “There is a long established presumption that a 
mortgage, as well as all evidences of debt excepted out of the Statute of 
Limitations, unclaimed and unrecognized for 20 years, has been paid. 
(Citing cases.) This presumption of payment after a lapse of 20 years 
is a strong one and is favored in law as tending to the repose of society, 
the protection of the debtor, and the discouragement of stale claims. 
(Citing cases.) 

“The presumption of payment may be rebutted only by clear, satis- 
factory and convincing evidence beyond that furnished by the specialty 
itself, that the debt has not been paid, or by proof of circumstances tend- 
ing to negative the likelihood of payment and sufficiently accounting for 
the delay of the creditor. (Citing cases.) 

“Moreover, whether the facts and evidence relied upon to rebut the 
presumption of payment are true is a question of fact for the jury; but 
whether, if true, they are sufficient to rebut the presumption, is a ques- 
tion of law for the court. (Citing cases.)” 

While the presumption of payment increases in strength with the 
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passage of years (after the first twenty) and is likewise, strengthened 
by the death of the debtor; Frey’s Estate, 342 Pa. 351, 354, 21 A.2d 23; 
Gilmore to use of v. Alexander, 268 Pa. 415, 422, 112 A. 9, 11; Richards v. 
Walp, 221 Pa. 412, 70 A. 815; Cannon v. Hileman, 229 Pa. 414, 78 A. 932; 
Gregory v. Commonwealth, 121 Pa. 611, 15 A. 452, 453; long lapse of 
time plus evidence sufficient to raise a presumption of payment cannot 
prevail against positive credible evidence of nonpayment; In re Snyder’s 
Estate, 368 Pa. 393, 397, 84 A.2d 318; In re Grenet’s Estate, 332 Pa. 111, 
2 A.2d 707. 

In Grenet’s Estate, supra, a finding by the auditing Judge that the 
note had not been paid was sustained although its only basis was the 
testimony of the attorney for the deceased payee that the maker told 
him that he could not pay the note, did not have the money to pay it, 
and would like an opportunity to work it out with the payee’s widow. 
Mr. Justice, now Chief Justice, STERN said in 332 Pa. at pages 113, 114, 
2 A.2d at page 707; “Appellant relies upon the proposition that recovery 
was barred by the lapse of twenty-six years between the time when the 
note was payable and when it was presented at the audit. 

“The presumption of payment arising from lapse of time does not 
work an extinguishment of the debt, nor, unlike the bar of the statute 
of limitations, does it require a new promise or its equivalent to revive 
it. It is a presumption merely of fact, and amounts to nothing more than 
a rule of evidence which reverses the ordinary burden of proof and makes 
it incumbent upon the creditor to prove ... that the debt was not actu- 
ally paid. This burden may be met by direct testimony as to nonpay- 
ment,! or by proof of circumstances tending to negative the likelihood of 
the claim having been satisfied and explaining the delay of the creditor 
in attempting to enforce it,—for example, that there existed a relation- 
ship between the parties which would account for the failure of the 
creditor to insist upon collection, that the debtor’s financial condition 
was such as would have prevented his paying the debt, that the bond, 
note or other instrument upon which the claim rested remained at all 
times in the creditor’s possession, that the creditor had died and, no 
administrator being appointed, there was no one to whom payment le- 
gally could have been made. These and similar circumstances, while not, 
singly or collectively, conclusive, are admissible in evidence for the pur- 
pose of rebutting the presumption of payment. One of the most effective 
types of proof to that end is evidence that within the twenty-year period 
prior to suit the debtor made an unqualified acknowledgment that the 
debt was still due and unpaid ... .” 

Moreover, admissions by the mortgagor (to the mortgagee or even 
to a stranger) that the mortgage had not been paid are admissible even 
though made more than 20 years after the mortgage became due, pro- 


1 Italics throughout, ours. 
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vided they are made within 20 years before suit is brought: In re Frey's 
Estate, 342 Pa. 351, 355, 21 A.2d 23; Gregory v. Commonwealth, 121 
Pa. 611, 622, 15 A. 452; O’Hara v. Corr, 210 Pa. 341, 59 A. 1099; In re 
Grenet’s Estate, 332 Pa. 111, 2 A.2d 707, supra. 


The aforesaid authorities sustain several contentions of this appellant 
and require the granting of a new trial. It is clear that admissions by 
the mortgagor of non-payment are admissible if made within twenty 
years of suit; and if unqualified and believed, will completely and con- 
clusively rebut the presumption of payments. Devlin’s testimony as to 
his conversation with Rena M. Stanton in the summer of 1948 (or later) 
with reference to the mortgage and its payment or non-payment should 
therefore have been admitted. Moreover, Devlin’s testimony cannot be 
excluded because it is adverse to the decedent; it is “adverse interest,” 
not adverse testimony, which disqualifies a witness from testifying as to 
anything occurring before the death of the decedent: Billow v. Billow, 
360 Pa. 343, 346, 61 A.2d 817; Weaver v. Welsh, 325 Pa. 571, 577, 191 
A. 3; King v. Lemmer, 315 Pa. 254, 173 A. 176; First Nat. Bank of 
Bloomsburg v. Gerli, 225 Pa. 256, 260, 74 A. 52, 53; In re Edmundson’s 
Estate, 259 Pa. 429, 437, 103 A. 277, 2 A.L.R. 1150. 

Evidence that the original bond and mortgage of Rena M. Stanton 
was still in the possession of Sweeney at the time of his death is also ad- 
missible, as is any evidence of the existence of a relationship between 
the parties which would account for the failure of Sweeney to demand or 
insist upon payment: In re Grenet’s Estate, 332 Pa. 111, 2 A.2d 707, 
supra. For this purpose only, viz., to rebut the presumption of payment 
by showing facts or a relationship between the parties which would ac- 
count for failure of Sweeney to press for payment of the mortgage, state- 
ments and checks showing the payment by Sweeney over a period of 
years of real estate and school taxes on the mortgage property and in- 
surance premiums on Miss Stanton’s personal property are admissible, 
unless an affectionate or intimate relationship between the mortgagor 
and mortgagee is admitted—in that event, the admissibility of the said 
statements and checks would likely cause confusion, since the payment 
of the taxes and insurance premiums is equivocal and does not prove 
that they were paid, as appellant contends, because of Sweeney’s own- 
ership of the mortgage. 


The general rule is that verbal or written statements or declarations 
which are self-serving and are made in the absence of the other party 
to the transaction are inadmissible under the Hearsay Evidence Rule: 
Emmons v. McCreery, 307 Pa. 62, 160 A. 722; 31 C.J.S. Evidence, § 216, 
p. 948; Henry on Evidence, 4th Ed., § 475; Marino v. Vecchio, 83, 
Pa.Super. 377; Wonsetler v. Wonsetler, 23 Pa.Super. 321; Hunter, Penn- 
sylvania Orphans’ Court Commonplace Book, Vol. I, “Evidence,” § 2, 
page 415. It is clear that statements which Sweeney made or might 
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have made to Devlin just prior to his death, but in the absence of Miss 
Stanton, were obviously hearsay and, if self-serving, are inadmissible. 

The admissibility of Sweeney’s will which we executed before the 
mortgagor’s death is a close and difficult question upon which we have 
found no direct authority. 

If both mortgagor and mortgagee had been living at the time of the 
trial, Sweeney, the mortgagee, could have testified that the mortgage had 
never been paid, even though the suit had been brought more than 
20 years after the maturity of the mortgage. If Sweeney were still alive 
and Miss Stanton dead, Sweeney could not testify that the mortgage 
had never been paid—he would not have been a competent witness to 
any declaration, matter or fact made or occurring in her lifetime. Weaver 
v. Welsh, 325 Pa. 571, 577, 191 A. 3; Act of May 23, 1887, P.L. 158, 
§ 5(e); Sutherland v. Ross, 140 Pa. 379, 21 A. 354; In re Phillip’s Estate, 
271 Pa. 129, 114 A. 375; In re Campbell’s Estate, 274 Pa. 546, 551, 118 
A. 547; In re Edmundson’s Estate, 259 Pa. 429, 436, 103 A. 277, 2 A.L.R. 
1150; Swieczkowski v. Sypniewski, 294 Pa. 323, 144 A. 141. 

But that still does not answer the crucial question: Is the will of 
Sweeney (the mortgagee) executed when Rena M. Stanton (the mort- 
gagor) was still alive, admissible when part of Sweeney’s gift to her con- 
tains by implication a self-serving declaration which tends to rebut a 
presumption of payment? There is no doubt in our mind that in the 
instant case Sweeney was convinced, at the time he made his will, that 
the mortgage of $6,000, on the Atwood Street property had never been 
paid, and that he was doing Miss Stanton a favor when he directed the 
mortgage should not be foreclosed nor any interest thereon be collected 
from her during her life. But once again that does not answer the tech- 
nical question of admissibility or inadmissibility of the will. 

In Pennsylvania a person cannot create or establish a liability in 
another by a declaration in his will that the other party owes him a cer- 
tain amount of money, nor is such a will admissible in assumpsit for the 
debt: Zimmerman’s Ex’s v. Zimmerman, 47 Pa. 378, 379; Eichelberger’s 
Estate, 135 Pa. 160, 19 A. 1006, 1014. However, he can validly bequeath 
a legacy and provide that there shall be deducted therefrom a certain 
amount which the legatee owes him; and such a testamentary direction 
for the deduction of an alleged debt is conclusive on distribution, even 
though the testator was mistaken as to its existence or amount, or even 
though the debt was barred by the Statute of Limitations or by pay- 
ment: Eichelberger’s Estate, 135 Pa. 160, 19 A. 1006, supra. 

There are, however, exceptions, statutory and otherwise, to the 
“hearsay rule” and to the “dead man’s rule.” For example, “book 
entries” made in books of original entry for goods sold and delivered, 
or for services rendered, and a physician’s books of original entry are 
admissible against a deceased debtor: Keener v. Zartman, 144 Pa. 179, 
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22 A. 889; In re Huffman Estate (No. 3), 349 Pa. 59, 61 36 A.2d 640, 
151 A.L.R. 1384; Fulton’s Estate, 178 Pa. 78, 87, 35 A. 880, 35 L.R.A. 
133; In re McKeehan’s Estate, 358 Pa. 548, 552, 57 A.2d 907; In re 
Stagger’s Estate, 8 Pa.Super. 260; Hunter’s Pennsylvania Orphans’ Court 
Commonplace Book, Vol. I, page 420; 1939-1952 Supplement, page 144 
8(d); see also Hoover v. Gehr, 62 Pa. 136; Van Swearingen v. Harris, 
1 Watts & S. 356; Odell v. Culbert, 9 Watts & S. 66; Foster v. Wehr, 
114 Pa.Super. 101, 107, 173 A. 712. 


Books of original entry possess the same objectionable characteris- 
tics as a last will and testament, namely, they are “hearsay” and “self- 
serving,” without the advantage possessed by the latter of being made 
under very solemn circumstances and with (less or) no motive for 
falsification. 

While Mr. Sweeney could not create a debt in or by his will (except 
for purposes of distribution), and any self-serving statement made 
therein would be inadmissible to prove a debt, we hhold that this testa- 
mentary paragraph made under the most solemn circumstances, which 
contains what is primarily and expressly a gift to and a partial release 
of a friend and only by implication a self-serving statement, is admissible 
for the purpose of tending to rebut the presumption of payment. 

We note that the admissibility of this will is in accord with American 
Law Institute “Model Code of Evidence,” Rule 527,2 page 292, which 
goes much further than our decision. 

Judgment reversed and new trial granted. 

2 Rule 527 provides: “Evidence of a statement relevant to a material matter, contained 
in a deed of conveyance or a will or other document purporting to affect an interest in 
realty or personalty, offered as tending to prove the truth of the matter stated, is ad- 
missible if the judge finds that the matter stated would be relevant upon an issue as to 
an interest in the realty or personalty, and that the dealings with the realty or personalty 
since the statement was made have not been inconsistent with the truth of the state- 


ment.” Our decision is not to be considered either an adoption or an approval or 
disapproval of Rule 527—as to that we express no opinion. 





Cashier’s Checks Transferred by 
Delivery Only 


A company sued its president for fraudulently drawing 
checks on the company account and making them payable to 
himself. A federal court ordered the president as payee of four 
such checks, which were cashier’s checks, to endorse them over 
to the company. Instead of doing this he simply delivered the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §277. 
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checks to the company which deposited them in its account. 
Subsequently, the court dismissed the suit against the president 
and he later sued the bank for honoring the checks without his 
endorsement. The court upheld the bank and ruled that under 
Illinois law a negotiable instrument may be transferred by de- 
livery without endorsement if there was an intention to trans- 
fer title by delivery only. Ellithorpe v. Pioneer Trust & Sav- 
ings Bank, Appellate Court of Illinois, 119 N.E.2d 393. The 
opinion of the court is as follows: 


FEINBERG, P. J.—Plaintiff sued to recover upon four cashier’s 
checks, each in the sum of $500, issued by the defendant and payable to 
plaintiff. Upon a trial without a jury, the court found for the defendant 
and entered judgment accordingly. Plaintiff appeals. 


This controversy arises out of the following circumstances: Plaintiff 
was president of the Lake-Dearborn Corporation. The company had its 
bank account with the defendant. On August 27, 1942, upon application 
by plaintiff to defendant bank, the latter issued the four cashier’s checks 
in question, payable to plaintiff. Plaintiff had the amount of the checks 
charged to the account of the company. Plaintiff paid nothing for said 
checks. Subsequently, the company filed a complaint for accounting in 
the United States District Court for the Northern District of Illinois 
against plaintiff and his wife, charging plaintiff with fraud in connection 
with several transactions involving the company, among them the issu- 
ance of the four checks in question obtained by plaintiff with the money 
of the company, and charging an intent to defraud the company. The 
company made application in said suit for a preliminary injunction 
against present plaintiff and his wife. Plaintiff filed an answer to said 
application, a hearing was had, and an injunction was issued by the 
United States District Court against plaintiff. The injunction, among 
other things, directed plaintiff to immediately endorse to the order of 
the company each of said four checks and deliver them to the company. 
The order contained a finding that the company was the rightful owner 
of said checks, and that they had been obtained from the bank with funds 
of the company. 


Following the entry of said injunction order, plaintiff delivered said 
checks to the company but did not endorse them. On November 27, 
1944, the company presented said checks to defendant bank for payment. 
They were paid by the bank by crediting the checking account of said 
company in the amount of $2,000. 


Plaintiff appealed from the order of the United States District Court 
to the United States Circuit Court of Appeals for the Seventh Circuit. 
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It does not appear from this record what disposition was made of that 
appeal. Subsequently, the United States District Court entered an order, 
which in part reads as follows: 


“(2) That this suit be, and hereby is finally dismissed with preju- 
dice as to any and all claims of Plaintiff, and of either of said De- 
fendants, against all or any of said Intervenors, at any time arising 
out of any now existing cause or matter mentioned in this suit or the 
record hereof in any court. 


“(3) That as to all other matters and persons, this suit be, and 
hereby is, finally dismissed without prejudice and without costs.” 


The bank was neither a party to said suit nor an intervenor therein. 


Plaintiff seeks to recover in this action upon the theory that the en- 
dorsements upon the four checks are forgeries, and that the bank is liable 
to him for paying the checks upon such forged endorsements. Plaintiff 
contends that since he did not endorse said checks, no title passed by his 
delivery of said checks to the company. 


We cannot agree with plaintiff's theory and contention. Title to a 
negotiable instrument may pass by delivery, if the evidence establishes 
an intention to transfer title by delivery. Rothwell v. Taylor, 303 IIl. 
226, 185 N.E. 419; Martin v. Martin, 174 Ill. 371, 51 N.E. 691. The 
Uniform Negotiable Instruments Act. Ch. 98 § 49, par. 69, Il].Rev.Stat. 
1958, provides: 


“Where the holder of an instrument payable to his order transfers 
it for value without indorsing it, the transferer vests in the transferee 
such title as the transferee (transferer) had therein . . .” 


When, admittedly, plaintiff delivered the four checks to the company 
after the injunction order referred to was entered, it must be assumed 
that he did it to comply with that order, even though he did not endorse 
them as the order required. He did not deliver the checks to the com- 
pany under protest nor indicate in any way that he reserved his right to 
claim title to the checks. It is clear to us that the company was the 
rightful owner of the checks, they having been procured with the funds 
of the company and not those of the plaintiff. Under these circumstances, 
in the absence of proof to the contrary, the delivery by plaintiff to the 
company of the checks without his endorsement sufficiently evidences an 
intent to transfer title, and his endorsement was therefore not required. 


We find no merit in other questions raised. 
The judgment is affirmed. 
Affirmed. 


KILEY and LEWE, JJ., concur. 
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State Court Rules Payee is Holder in 
Due Course 


The Supreme Court of Minnesota has ruled that the payee 
of a cashier’s check can be a holder in due course. This is the 
first time there has been a Supreme Court decision on the point 
in this state. The question arose when the treasurer of a school 
district had a cashier’s check drawn on the school district’s ac- 
count to pay a personal debt he owed to the payee. The surety 
on the treasurer’s bond brought suit against the payee to re- 
cover the amount of the check. The court, in ruling against the 
surety company, held not only that the payee was a holder in 
due course and thus was entitled to the funds but also that the 
treasurer’s notation, “Dist. No. 14, Remitter” written on the 
face of the check was not sufficient to give the payee notice of 
the source of funds represented by the check. Western Surety 
Company v. Friederichs, Supreme Court of Minnesota, 63 
N.W. 2d 565. The opinion of the court is as follows: 


Syllabus by the Court 


1. <A payee of a negotiable instrument may be a holder in due course 
to the same extent as any other holder. 

2. A negotiable instrument payable to a named payee is negotiated 
when the physical possession of it is handed for value to the person 
named as payee. 

3. An innocent payee who takes a negotiable instrument for value 
from a remitter, or his agent, is a holder in due course. 

4. Mere negligence is not sufficient to prove bad faith under M.S.A. 
§ 335.211, but if the purchaser had knowledge of the facts which should 
put him on inquiry, taking a negotiable instrument without investigation 
amounts to bad faith. 





Leo A. Reuther, Breckenridge, Kirby, Simons, McDonnell & Kirby, 
Sioux Falls, $.D., for appellant. 


Nelson & Clemmensen, Breckenridge, for respondent. 


MATSON, J.—Plaintiff appeals from a judgment for defendant. 
_ On April 10, 1951, August Johnson, treasurer of School District No. 
14, deposited $9,895.46 for and in such school district’s bank account in 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §628. 
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the Farmers & Merchants State Bank in Breckenridge, Minnesota. Upon 
making the deposit he had the teller deduct $1,863.90 from the deposit 
and make out a cashier’s check to the defendant in the amount of $1,- 
537.50 and one to another person for $325. To the upper left-hand cor- 
ner of the $1,537.50 check involved herein was added the notation “Dist. 
No. 14, Remitter.” Johnson delivered this check the same day to the 
defendant at the latter’s farm in payment of a personal debt which was 
then due. The next day defendant deposited the check to his personal 
account at the same bank. Although defendant was a director of the 
bank he had never been active in its management. He lived several miles 
out in the country where he operated a farm located at least five miles 
from the nearest boundary of School District No. 14. Defendant con- 
tends, and the trial court so found, that at the time he accepted the 
cashier’s check and collected the proceeds he did not know that August 
Johnson was the treasurer of said School District No. 14; that he did 
not notice the notation upon said check; and that he had no knowledge 
as to the source of the funds represented by said cashier’s check. 

The plaintiff, Western Surety Company, had bonded Johnson in his 
position as treasurer and upon discovery of his defalcations paid off $20,- 
271.04, the amount embezzled over a period of years. Plaintiff, after 
making a futile demand upon Johnson for reimbursement, commenced 
this action against the defendant to recover that part of the embezzled 
funds which was used to purchase the cashier’s check given by Johnson 
to defendant in payment of the personal debt. The court found for the 
defendant, and plaintiff appeals from the judgment entered. 


We have these issues: 


(1) May a payee of a negotiable instrument who satisfies the require- 
ments listed in M.S.A. § 335.201! be a holder in due course? 


(2) Where the defendant as payee had no actual knowledge of any 
infirmity in the cashier’s check or of any defect in the title of the person 
negotiating it, was the bare notation, “Dist. No. 14, Remitter” sufficient 
to charge him with notice that another had an interest in the instrument? 

1. Before answering the question of whether defendant was a holder 
in due course we must determine the issue of whether under the Uniform 
Negotiable Instruments Act, c. 335, one who satisfies the requirements 
of § 335.201 (NIL 52) is disqualified from being a holder in due course 
merely because he happens to be the payee named in the negotiable 
instrument. In short, may a payee ever be a holder in due course? The 
question is one of first impression in this jurisdiction. A careful reading 
of the Uniform Negotiable Instruments Act as a whole, as well as a con- 
sideration of the views of leading authorities and of the conflicting de- 
cisions of other jurisdictions, leads us to adopt the affirmative view that 


1 See footnote 8. 
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a payee may be a holder in due course to the same extent as any other 
holder. This affirmative view has the approval of outstanding authorities 
and of many jurisdictions.? 


Section 335.01, subd. 9 (NIL 191), defines a holder as “the payee or 
endorsee of a bill or note; who is in possession of it, or the bearer thereof.” 
The term holder as found in § 335.2018 (NIL 52) is used with no ap- 
parent intent to exclude a payee. Section 335.201(4) does indicate that 
the instrument must have been obtained through negotiation. What 
constitutes negotiation is set forth in § $335.15 NIL 30), which provides: 


“An instrument is negotiated when it is transferred from one per- 
son to another in such manner as to constitute the transferee the 
holder thereof. If payable to bearer it is negotiated by delivery; if 
payable to order it is negotiated by the endorsement of the holder 
completed by delivery.” 


2-3. The last sentence of § 335.15 (NIL 30) providing that if the 
instrument is payable to order it is negotiated by the endorsement of the 
holder is merely descriptive of one method (but not necessarily the only 
method) of transfer after the instrument has come into the hands of the 
payee or other holder (endorsee) and does not restrict the comprehensive 
language of the first sentence.* 


“The Supreme Court of Massachusetts, in Liberty Trust Co. v. 
Tilton, 217 Mass. 462, 465, 105N.E. 605, L.R.A. 1915B, 144, speaking 
of this sentence of sec. 30, said that ‘it was not intended to include 
all the ways in which an instrument might be negotiated nor to re- 
strict the comprehensive terms of the preceding sentence. Plainly, 
under these two secs. (30 and 191), a negotiable instrument payable 
to a named payee is negotiated when the physical possession of it is 
handed for value to the person named as payee. One effect of the 
last sentence of sec. 30 is to describe the method by which the person 
who first becomes holder may pass it. It does not comprehend all 


2 Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 66 N.E. 646, 97 AmSt.Rep. 426; 
Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 N.E. 605, L.R.A.1915B, 144; Price v. 
Klett, 255 Mich. 354, 288 N.W. 253; American Nat. Bank v. Kerley, 109 Or. 155, 220 P. 
116, 832 A.L.R. 262; Union Bank & Trust Co. v. Girard Trust Co., $07 Pa. 488, 161 A. 
865; 81 U. of Pa.L.Rev. 333; Howard Nat. Bank v. Wilson, 96 Vt. 438, 120 A. 889; 
Kohler v. First Nat. Bank, 157 Wash. 417, 289 P. 47; Farmers’ Life Ins. Ass’n v. 
Houghton, 207 Wis. 357, 241 N.W. 352; Beutels Brannan, Negotiable Instruments Law 
(7 Ed.) § 52, pp. 675 to 682; Britton, Bills and Notes, § 122; 36 Yale L.J. 608 to 631, 
1005 to 1014; 9 Minn.L.Rev. 101 to 121. 
8 “A holder in due course is a holder who has taken the instrument under the following 
conditions: 

“(1) That it is complete and regular upon its face; 

(2) That he became the holder of it before it was overdue, and without notice that 
it had been previously dishonored, if such was the fact; 

“(8) That he took it in good faith and for value; 

“(4) That at the time it was negotiated to him he had no notice of any infirmity in 
the instrument or defect in the title of the person negotiating it.” 
4 Howard Nat. Bank v. Wilson, 96 Vt. 488, 120 A. 889, 
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the ways by which an instrument may be negotiated.’” Beutel’s 
Brannan, Negotiable Instruments Law, 7th Ed., § 52, p. 676. (Italics 
supplied.) 


Since a payee is a holder, a transfer to him by the maker, drawer, or 
remitter is a negotiation within the meaning of § 335.201(4), (NIL 
52[4]). Although there are some authorities to the contrary, the better 
rule, and the one which we adopt, is that since a remitter has a legal 
right in the instrument he must be considered to have the power to ne- 
gotiate it, and thus, an innocent payee who takes a negotiable instru- 
ment for value from a remitter, or his agent, must be deemed a holder 
in due course.® 


In concluding that a payee may be a holder in due course we have 
not overlooked the phrase “immediate parties” as used in § 335.09 (NIL 
16), which prescribes when delivery of a negotiable instrument is ef- 
fectual. The phrase “immediate parties” is properly construed to mean 
the parties who are immediate in substance «nd not merely in form. 
The payee of an instrument is in proximity to the maker but he may or 
may not be in privity with, or immediate to, the maker. Immediate 
means privity and not merely proximity.® 


The view that a payee may be a holder: in due course has a solid 
foundation historically. Prior to the adoption of the Uniform Negotiable 
Instruments Act, it was the general rule at common law that a payee 
could be a holder in due course.’ The rule is also in accord with the re- 
quirements of present-day commercial practice. No useful purpose will 
be served in discussing the theory of decisions to the contrary such as 
the basis of the leading case of Vander Ploeg v. Van Zuuk, 135 Iowa 350, 
112 N.W. 807, 13 L.R.A.,N.S., 490, since the subject has been exhaus- 
tively treated elsewhere.® 


4. Upon the evidence it must be admitted that the defendant was a 
holder in due course within the meaning of the four requirements of 
§ 335.201 (NIL 52) unless the bare notation “Dist. No. 14, Remitter” 
was sufficient to charge him with notice of an infirmity in the instrument 
or of a defect in Johnson’s title. Section 335.211 (NIL 56) provides that 


5 Armstrong v. American Exchange Nat. Bank, 183 U.S. 488, 452 to 454, 10 S.Ct. 450, 
455 to 456, 33 L.Ed. 747, 754 to 755; Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 
66 NE. 646, 97 AmSt.Rep. 426; Bank of Commerce & Savings v. Randell, 107 Neb. $32, 
186 N.W. 70, 21 A.L.R. 1860; 12 Minn.L.Rev. 584, 600. 

6 Howard Nat. Bank v. Wilson, 96 Vt. 438, 120 A. 889; Liberty Trust Co. v. Tilton, 217 
Mass. 462, 105 N.E. 605, L.R.A.1915B, 144; Beutel’s Brannan, Negotiable Instruments 
Law, 7th Ed., § 52, p. 677. . 

7 Watson v. Russell [1862-1863] 3 B. & S. 34; Fairbanks v. Snow, 145 Mass. 153, 18 N.E. 
596; 9 Minn.L.Rev. 101, 104; Britton, Bills and Notes, § 122; 86 Yale L.J. 608, 619. 

8 See, Howard Nat. Bank v. Wilson, 96 Vt. 488, 447, 120 A. 889, 892, and Kohler v. 
First Nat. Bank, 157 Wash. 417, 426, 289 P. 47, 50. 

®See, 9 Minn.L.Rev. 101; 86 Yale LJ. 608 to 631, 1005 to 1014; Beutel’s Brannan, 
Negotiable Instruments Law, 7th Ed., § 52, pp. 675 to 684. 
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notice means actual notice and we have so held. State Bank of Morton 
v. Adams, 142 Minn. 63, 170 N.W. 925. Mere negligence is not sufficient 
to prove bad faith under this section, but if the purchaser had knowledge 
of the facts which should put him on inquiry, taking a negotiable instru- 
ment without investigation amounts to bad faith. § 335.211; Fortier v. 
McRae, 190 Minn. 571, 252 N.W. 833. Defendant testified and the court 
justifiably found that the defendant did not see the notation “Dist. No. 
14, Remitter.” An assignee is, however, chargeable with notice of in- 
firmities appearing on the face of the instrument itself. Slimmer v. State 
Bank of Halstad, 134 Minn. 349, 159 N.W. 795. The question, therefore, 
simmers down to whether the bare notation “Dist. No. 14, Remitter” 
was sufficient to put the defendant on notice of an infirmity. The trial 
court was right in concluding that the notation was insufficient, for un- 
less a person is peculiarly acquainted with the procedure of handling 
school funds, the words “Dist. No. 14” are meaningless. There is nothing 
to indicate that they refer to a school district, nor does the phrase indi- 
cate that the cashier’s check was purchased by school funds which were 
to be used only for certain purposes. Had the words been “for school 
purposes only” or some other meaningful phrase, the result here might 
have been different. The defendant had no actual knowledge of the fraud 
practiced by Johnson, and the notation on the check was clearly insuf- 
ficient to charge him with a notice of the true situation. 
The judgment of the trial court is affirmed. 
Affirmed. 





Qualified Endorsement Does Not Create 
Limited Acceptance of Check 


A dust bag company and a bank sought to settle a transac- 
tion for the sale of paper to the bag company. A special 
arrangement was necessary because the seller could not meet 
its debts. In working out the plan, the bag company made out 
a check to the bank and wrote on the back of it that acceptance 
of the check constituted full payment of a debt. The bank 
accepted the check but added on the back that the check was 
accepted only as partial payment. The court held that accept- 
ance of the check constituted payment which fully satisfied the 
debt. It pointed out that acceptance of the check when there 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §695. 
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was a valid dispute as to the amount of the debt constituted a 
legal satisfaction. Modern Dust Bag Company, Inc. v. Com- 
mercial Trust Company, Court of Chancery of Delaware, 104 
A.2d 878. The opinion of the court is as follows: 


BRAMHALL, V. C.—Plaintiff had been purchasing from Franklin 
Mills, Inc. (hereinafter designated as “Franklin”), a certain kind of 
paper used by plaintiff and manufactured exclusively by defendant. In 
making deliveries it was a practice for Franklin to deliver the paper 
purchased by plaintiff to the Wilmington Marine Terminal and draw 
invoices against plaintiff in favor of Franklin for the purchase of the 
paper. Franklin borrowed from defendant from time to time certain 
moneys, assigning its open accounts to defendant as collateral security 
therefor. When Franklin became financially embarrassed, an arrange- 
ment was made between plaintiff and defendant whereby plaintiff agreed 
to pay to defendant the sum borrowed by Franklin on the assigned 
accounts. Plaintiff gave to defendant its promissory note in the sum of 
$13,985.97, and also assigned to defendant certain warehouse receipts 
representing paper held at the Wilmington Marine Terminal in plaintiff's 
name which had been placed there by Franklin. According to a letter 
dated August 10, 1951, from defendant to plaintiff, defendant agreed to 
hold the warehouse receipts and the assignment of accounts covering 
invoices due Franklin as collateral. Thereafter plaintiff paid to defendant 
two checks, one for $5,000 and the other for $9,416.66, or a total of 
$14,416.66. The latter check when tendered to defendant bore the fol- 
lowing endorsement: 


“By endorsement this check when paid is accepted in full pay- 
ment of the following account 
“Bills from Franklin Mills 
“Ba” 


Defendant cashed this check with the following endorsement: 


“The Commercial Trust Co. of Wilm, Del accepts and endorses 
this ck for payment only on the following terms: 
“As partial payment on account balance due by Modern Dust 


Bag Inc. in the amt of $11,297.24 
Paid by this ck 9,416.66 
Bal remaining unpaid 1,880.58 


and admittedly due to Commercial Trust Company.” 


Defendant then released to plaintiff most of the paper which had been 
assigned as collateral except two quantities which defendant refused to 
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release until plaintiff had paid an additional sum of $1,880.58, which 
defendant contended was still due by plaintiff. In its letter of January 
11, 1952, enclosing the latter check, plaintiff notified defendant that it 
was entitled to the certain credits for paper returned by plaintiff to 
Franklin for a total sum of $1,645.82. In addition, plaintiff also claimed 
a credit of $234.96, making a total amount of credit claimed for adjust- 
ment the sum of $1,880.78. The first two accounts represented paper 
which was of a kind not used by plaintiff and which was taken back by 
Franklin when the mistake was called to its attention and credit memo- 
randa issued to plaintiff in the sum of $1,231.16 and $414.66. The third 
adjustment involved an unusually large quantity of paper which plaintiff 
was unable to use in its usual course of business and which plaintiff had 
not ordered. An adjustment was made in the sum of $234.96, and plain- 
tiff’s account with Franklin was credited for this amount. 


Defendant avers that plaintiff had knowledge of the assignment of 
the disputed accounts by Franklin by reason of letter dated June 21, 
1951, from defendant to plaintiff and acknowledged by plaintifl’s presi- 
dent at the bottom thereof, and is therefore estopped from claiming 
these credits. Plaintiff contends that defendant as assignee of the as- 
signed accounts has no greater rights with reference thereto than the 
assignor would have if they had not ben assigned. Plaintiff further con- 
tends that the acceptance by defendant of the check for $9,416.66, ten- 
dered by plaintiff in full settlement, constituted an accord and satisfac- 
tion as between plaintiff and defendant. 


I shall consider first the question of whether or not defendant’s 
acceptance of the check of plaintiff with the endorsement that it was in 
full payment constituted an accord and satisfaction of the entire indebt- 
edness of plaintiff. Plaintiff caused to be written on the check in the 
sum of $9,416.66, which it delivered to defendant, a statement that the 
check when paid constituted an acceptance and full payment of the 
balance due by plaintiff to defendant. Defendant accepted the check 
with a qualified endorsement that it was accepted on account and not 
in full payment. The question is therefore presented as to whether or 
not the claim of defendant was subject to a bona fide dispute on the 
part of defendant so as to invoke the doctrine of accord and satisfaction. 
Is the dispute an honest, genuine, bona fide dispute, advanced in good 
faith and resting on a substantial basis, and founded on some reasonable, 
tenable, or plausible ground? If it is, then the dispute need not be in fact 
established or need not be based upon a solid foundation. Plaintiff must 
show only that there is some justification for its contention and that the 
dispute does not represent a mere arbitrary refusal on the part of plain- 
tiff to pay a just indebtedness. State for Use of Warner Co. v. Massa- 
chusetts Bonding & Insurance Co., 1 Terry 274, 9 A.2d 77; Ashland Coal 
& Coke Co. v. Old Ben Coal Corp., 7 W.W.Harr. 571, 187 A. 596. It 
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makes no difference whether the dispute involves a question of fact or 
of law. Northern Assur. Co., Limited, of London v. Hunt, 75 Colo. 21, 
223 P. 1083. The fact that plaintiff paid to defendant only the amount 
which it conceded to be due and which it was previously bound to do is 
of no significance. The payment of an amount admittedly due will sup- 
port a promise to discharge the whole claim. Ashland Coal & Coke Co. v. 
Old Ben Coal Corp., supra. However, a defense based upon a pretext 
to avoid the discharge of an obligation or one which is merely set up 
for the purpose of avoiding a just claim is not sufficient to support an 
attempted satisfaction of the claim by a partial payment. Shuttinger v. 
Woodruff, 259 N.Y. 212, 181 N.E. 361; Northern Assur. Co., Limited, 
of London v. Hunt, supra. 


Does the defense set up by plaintiff constitute a bona fide dispute 
between the parties? Plaintiff's defense is that defendant as assignee 
stands in the shoes of its assignor and is subject to all equities existing 
between assignor and plaintiff. Defendant does not dispute this con- 
tention but asserts that plaintiff is estopped from maintaining that the 
paper represented by the assigned accounts was not the type or quality 
of paper for which plaintiff contracted or that it was never accepted by 
plaintiff. This contention arises out of plaintiff's acknowledgement of 
notice of the assignment by Franklin to defendant and the failure on 
the part of plaintiff to notify defendant promptly after the credits for 
the disputed accounts have been received. It is contended by plaintiff 
that defendant has already received more than it loaned on the security 
of the assigned accounts, including the three disputed accounts, and that 
therefore plaintiff's sole consideration for the assignment of the disputed 
accounts was the antecedent debt of Franklin. Plaintiff contends that 
this case does not involve a transaction arising after the assignment of 
the accounts but that the credits claimed by plaintiff, and recognized 
by Franklin, but disputed by defendant, go back to the origin of the 
accounts and stem from the fact that paper was placed in the Wilming- 
ton Marine Terminal and invoices drawn without the knowledge of 
plaintiff and for paper not ordered by plaintiff. Plaintiff asserts that 
therefore there were no accounts as to these items and that defendant, 
as assignee, had no greater rights with reference thereto than the as- 
signor. 


The defense raised by plaintiff sets up a bona fide dispute between 
the parties. Unquestionably, plaintiff would have a complete defense 
as against Franklin. It is also admitted that generally such a defense 
may be set up as against the assignee as well as against the assignor. 
The question raised by defendant is whether or not plaintiff through 
the receipt of notice that these accounts had been assigned to defendant 
is thereby estopped from asserting any defense which it would otherwise 
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have. Some of the facts upon which the claim of estoppel is based are 
allegedly in dispute. A real issue is presented. 

I conclude that the acceptance by defendant of plaintiff’s check con- 
stituted an accord and satisfaction of the claim of defendant against 
plaintiff. | The motion for summary judgment will be granted. 

Order on notice in accordance with this opinion. 





Neglect of Bank Precludes Right to Possess 
Automobile 


An owner left his car with a dealer who was supposed to 
take bids on the car in the hope of persuading the owner to 
sell it. The dealer went to the bank with whom he had dealt 
for eight months and executed a promissory note to the bank 
together with a trust receipt for this particular car. The bank 
paid him $1,450 only to find later he had left town after being 
involved in several fraudulent schemes. The bank immediately 
took possession of the car which was later claimed by the real 
owner who brought suit for its value. 


The court ruled against the bank. It is generally accepted 
that if a dealer in the regular course of business sells an item 
entrusted to his possession, the buyer (here the bank) will be 
protected if the dealer has some indication of his right to sell 
other than mere possession. In this case, he had no such indi- 
cation and the bank had been neglectful in not requiring some 
proof of his right to sell the automobile. Mori v. Chicago Na- 
tional Bank, Appellate Court of Illinois, 120 N.E.2d 567. The 
opinion of the court is as follows: 


SCHWARTZ, P.J.—This is an appeal from a judgment on verdict 
entered in the amount of $1,600 for conversion of plaintiff’s automobile. 
Plaintiff, desiring to sell his 1949 Buick convertible coupe, saw one Heg- 
land, who operated a used car sales business. Hegland would make no 
offer on the car, but suggested that plaintiff leave it with him for the 
purpose of procuring bids, for which Hegland would receive a commis- 
sion of either $25 or $50, depending upon the price received for the car. 
Mori said he would consider the suggestion. Some days later Hegland 
called Mori and asked that he bring his car to him in order that he 
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might more easily invite bids on it. Following this call, Mori on August 
21, 1952, had the car delivered to Hegland’s place, where it was parked 
in front of the display room. The following morning, August 22, Heg- 
land went to the defendant bank with which he had been dealing for 
eight months, executed a bill of sale to the bank for two cars, one of 
which was Mori’s, and gave the bank a trust receipt together with a 
promissory note for $1,450. Relying solely upon the oral representations 
of Hegland, without any further investigation or asking for a certificate 
of title, the bank gave him a draft for $1,450. Hegland decamped shortly 
thereafter. On August 26 the bank discovered this and a check revealed 
that Hegland had committed a number of frauds in addition to the one 
here in question. Defendant took possession of some of the automobiles, 
including that owned by Mori. Mori learned of the situation, made 
demand for his car, which was refused, and then instituted this suit. 
It is admitted that Hegland had no title to the car nor authority to sell 
and that no evidence of title of any kind was vested in him, short of his 
possession of the car. 


Whatever title the defendant has must rest on the doctrine of estop- 
pel. This is an equitable doctrine taken over by the law. It is based 
upon the conduct of the true owner, whereby he has allowed another to 
appear as the owner, or as having full power of disposition over the 
property, so that an innocent person is led into dealing with such appar- 
ent owner. Drain v. LaGrange State Bank, 303 Ill. 330, 335-336, 135 
N.E. 780; Union Stock Yard & Transit Co. v. Mallory, Son & Zimmer- 
man Co., 157 Ill. 554, 41 N.E. 888; Chickering v. Bastress, 130 IIl. 206, 22 
N.E. 542; Van Duzor v. Allen, 90 Ill. 499. Where one of two innocent 
persons must suffer for the fraud of a third, the loss should fall on him 
who, by his imprudence, negligence, or culpability, enabled such third 
person to commit the fraud. In its application, owners have been 
estopped from asserting title as against innocent purchasers where they 
have delivered not only possession but in addition some instrument evi- 
dencing ownership or authority to sell or encumber the entrusted chattel. 
Western Union Cold Storage Co. v. Bankers’ Nat. Bank, 176 Ill. 260, 52 
N.E. 30; J. L. McClure Motor Co. v. McClain, 34 Ala.App. 614, 42 So.2d 
266; Carter v. Rowley, 59 Cal.App. 486, 211 P. 267; Meadows v. Hamp- 
ton Live Stock Commission Co., 55 Cal.App.2d 634, 131 P.2d 591; Com- 
mercial Finance Corporation v. Burke, 173 Or. $41, 145 P.2d 473; 151 
A.L.R. 684; Jackson v. Waller, 190 Tenn. 588, 230 S.W.2d 1013; Fisher v. 
Thumlert, 194 Wash. 70, 76 P.2d 1018; cf. Mason v. Shelton, 292 Ill.App. 
640, 11 N.E. 2d 224; Ohio Motors, Inc., v. Russell Willis, Inc., 193 Tenn. 
524, 246 S.W.2d 962, 963; Buckley v. Matheson 120 Wash. 212, 206 
P.935. See, generally, cases cited in 19 Am. Jur. (1953 cum. supp., p. 
56 et seq.); 18 A.L.R.2d 813 et seq. 
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A difficulty arises in the application of the doctrine where possession, 
without more, is given a dealer selling similar chattels in the ordinary 
course of business. Possession is one of the indications of title, but 
mere possession of chattels, if there is no other evidence of property 
given by the owner, will not enable the possessor to give good title. 
“Owners of chattels must frequently intrust others with their possession, 
and the affairs of men could not be conducted, unless they could do so 
with safety, so long as the possession of the chattel is not accompanied 
with some indicium of ownership or the right to sell. 24 R.C.L. 375.” 
Drain v. LaGrange State Bank, supra [303 Ill. 330, 185 N.E. 782]. None- 
theless, although mere possession be delivered by a manufacturer, whole- 
saler, or other conditional vendor, mortgagee, lienor or general creditor 
to a retail dealer, because delivered for the apparent purpose of resale, 
a condition that title shall remain in the seller until the price is paid, or 
that the chattels are to be used as samples only, is ineffectual as against 
a bona fide purchaser from the retailer. National Bond & Investment 
Co. v. Shirra, 255 Ill.App. 415; L. B. Motors, Inc. v. Prichard, 303 
Ill. App. 318, 25 N.E.2d 129; Mason v Shelton, supra; cf Commercial 
Credit Corp. v. Horan, 325 Ill.App. 625, 60 N.E.2d 763; Gordon Motor 
Finance Co. v. Aetna Acceptance Co., 261 Ill.App. 536; but cf. Ford 
Motor Co. v. National Bond & Investment Co., 294 Ill. App.585, 14 
N.E.2d 306. See also Illinois Bond & Investment Co. v. Gardner, 249 
Ill. App.337; Associates Discount Corporation v. Crow, 71 App.D.C. 336, 
110 F.2d 126; Associates Discount Corporation v. Hardesty, 74 App.D.C. 
44, 122 F.2d 18; Commercial Credit Co. v. Barney Motor Co., 10 
Cal.2d 718, 76 P.2d 1181; Jones v. Commercial] Investment Trust, 64 
Utah 151, 228 P. 896. A different result in these situations would not 
only impede commercial transactions, Illinois Bond & Investment Co. v. 
Gardner, supra, but the general public, the individual buyer, would be 
the dupe of every fraud, Gordon Motor Finance Co. v. Aetna Acceptance 
Co. supra. 

However, this doctrine is viewed differently where the initial trans- 
action is not one of sale but of consignment, bailment or agency for a 
special purpose which is not accompanied by any authority to sell, im- 
plied or express, or other indicia of title beyond possession. Courts 
realize that these relationships are equally important for the transac- 
tion of commerce; that the proper, lawful and convenient conduct of 
the owner should not be turned to his disadvantage; and that to declare 
that possession and nothing more is sufficient to raise an estoppel would 
seriously impede such business. Levi v. Booth, 58 Md. 305; Nelson v. 
Wolf, 4 N.J. 76, 71 A.2d 630; Smith v. Clews, 114 N.Y. 190, 21 N.E. 
160, 4 L.R.A. 392; Green v. Wachs, 254 N.Y. 437, 173 N.E. 575, and 
cf. Drain v. LaGrange State Bank, supra; Commercial Credit Corp. v. 
Horan, supra; Ford Motor Co. v. National Bond & Investment Co., 
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supra; Eatonville State Bank v. Marshall, 170 Wash. 503, 17 P.2d 14. 
See also 2 Williston on Sales, sec. 314, n. 11; sec. 315, n. 14 (rev. ed. 
1948); 57 A.L.R. 393 et seq. 


Two cases are sometimes cited as holding a contrary view. These 
are Carter v. Rowley, 59 Cal.App. 486, 211 P. 267, cited earlier, and 
Heath v. Stoddard, 91 Me. 499, 40 A. 547. However, in the Carter 
case, supra, a reading of the opinion will disclose the fact that the 
automobile owner also signed a statement of transfer which he delivered 
to the dealer together with his automobile. In the Heath case, supra, 
the owner gave possession of his piano to a dealer who then, without 
actual authority, sold it to one of his customers. The court held that 
the owner was estopped. Williston (sec. 315, n. 15), supra, cites that 
case as containing “slight additional circumstances” turning the scale. 
That case relied on the dictum of Lord Ellenborough in Pickering v. 
Bush, 15 East. 38, announcing the general principle that where a com- 
modity is sent in such a way and to such a place as to exhibit an 
apparent purpose of sale, the owner will be bound and the purchaser 
safe. In that case the person in possession was given implied authority 
to sell, and it was on that basis that the original owner was estopped. 
The authority to sell was implied from the request of the owner that 
the goods be transferred on the books to the name of the broker (which 
was done). This, according to Ellenborough, invested the broker with 
all the indicia of property, that is, possession and ostensible title. This 
puts the decision in accord with Lord Ellenborough’s position in Wil- 
kenson v. King, 2 Campb. 335, decided three years earlier, where he 
held that a wharfinger who was accustomed to sell lead from his wharf 
could not give the defendants a valid title to lead intrusted to him at 
his wharf by the plaintiff without authority to sell. 


In the application of the doctrine of estoppel, not only the conduct 
of the owner must be measured by the court, but equally important, 
the conduct of the one seeking its benefits. Czesna v. Lietuva Loan & 
Savings Ass’n, 252 Ill.App. 612; General Finance Corp. v. Nimrick, 
319 Ill. App. 98, 48 N.E.2d 543; Stark v. Stephens, 76 Colo. 550, 233 
P. 619; Andreae v. Wolgin, 257 Mich. 572, 241 N.W. 876; Wegersley v. 
Midland Nat. Bank & Trust Co., 184 Minn. 393, 238 N.W. 792; 31 
C.J.S., Estoppel, 103, page 329. And cf. American Building Mainte- 
nance Co. v. Indemnity Ins. Co., 214 Cal. 608, 7 P.2d 305; Dennis v. 
Bank of America Nat. Trust & Savings Ass’n, 34 Cal.App.2d 618, 94 
P.2d 51. 


This state has recognized that theft and fraud are frequent offenses 
in connection with the sale of automobiles and has afforded a speedy 
and convenient method of establishing ownership by providing for cer- 
tificates of title to be issued to the owners of cars. (Uniform Anti- 
Theft Act, Ill.Rev.Stat.1951, chap. 95142). Some states have by statute 
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made it mandatory that such certificates of title accompany sales of 
automobiles before the purchaser can be protected in his purchase from 
a dealer. Farmers & Merchants State Bank v. Hunter, 166 Kan. 52, 
199 P.2d 196; Crawford Finance Co. v. Derby, 63 Ohio App. 50, 25 
N.E.2d 306. Our state has not gone that far. In L. B. Motors, Inc., v. 
Prichard, 303 Ill.App. 318, 25 N.E.2d 129, it was held that the act in 
question was not a recording act and that a purchaser was not com- 
pelled to look to the certificate of title to determine whether the seller 
was the owner. However, in General Finance Corp. v. Nimrick, 319 
Tll.App. 98, 48 N.E.2d 543, 544, this court (Third Division) held that 
one seeking the benefits of an estoppel against the owner in his purchase 
from a dealer has the burden of showing that he did not know of the 
title of the true owner, had no ready means of ascertaining it, and 
“relied upon the appearances of ownership. (Citing cases.)” The cer- 
tificate of title and endorsement thereof furnishes a ready means of 
ascertaining the true ownership of an automobile. Such a certificate is 
not a prerequisite to a valid sale, but failure to get it is an incident 
which, taken together with other evidence, can establish neglect on the 
part of the purchaser. Defendant’s reliance upon the dealer’s verbal 
representations of ownership without resort to readily ascertainable 
means of determining ownership precludes it from invoking the doc- 
trine of estoppel. 
Judgment affirmed. 


ROBSON, J., concurs. 
TUOHY, J., took no part. 





Bank Required to Use Five Year Average 


Net Loss to Caleulate Reserve 


A Pennsylvania bank contended it was entitled to calculate 
its loss reserves for state tax purposes on the basis of a twenty 
year business loss cycle in accordance with the system used by 
the Federal Treasury. The Supreme Court of Pennsylvania 
rejected this contention and ruled that the reserve method 
employed by the State Department of Revenue was “fairer 
and more reasonable.” The State method was based on the 
five year average of the net losses of the bank. Commonwealth 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1504. 
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v. First National Bank of Scranton, Supreme Court of Penn- 
sylvania, 106 A.2d 218. The opinion of the court is as follows: 


BELL, J.—This is an appeal from a judgment upholding a tax set- 
tlement made by the Board of Finance and Revenue fixing for purposes 
of taxation the value of the shares of stock of The First National Bank 
of Scranton. The Act imposes a tax on shares of capital stock of cor- 
porations doing a banking business: Act of July 15, 1897, P.L. 292, § 1, 
as amended, 72 P.S. § 1931; upon the actual value of such shares. 


Section 1 of the Act provides: “The actual value of each share of 
stock to be ascertained and fixed by adding together the amount of 
capital stock paid in, the surplus, and undivided profits, and dividing 
this amount by the number of shares.” 72 PS. § 1932. 


This Court held that the tax was imposed upon the actual value 
of the shares and not their book value: Commonwealth v. Butler 
County National Bank, 376 Pa. 66, 70, 101 A.2d 699. 

The shares were valued by the Commonwealth at their actual value, 
based upon a determination that the loans and discounts, mortgages 
and judgments had an actual value equal to their face value. 

Where, as here, no attempt is made by a bank to appraise the value 
of each individual loan and discount, the Board allows a bank to set 
up a reserve for losses upon loans and discounts based upon a 5 year 
business cycle. This reserve may be used to reduce the face value of 
such loans and discounts. Expressed in another way, the amount of 
such reserves may be subtracted from the assets in computing the 
bank’s surplus and undivided profits for the purpose of ascertaining the 
actual and therefore the taxable value of its shares. 


The taxpayer contends that this method or reserve yardstick is 
arbitrary and illegal, and that the Board should allow a reserve to be 
set up and deducted, based upon a 20 year business loss cycle in accord- 
ance with Treasury Department Mimeograph No. 6209. This Mimeo- 
graph was originally made by the Treasury and losses thus computed 
are allowed for income tax purposes; but such a reserve has since been 
adopted and allowed as a method of valuing loans by the Comptroller 
of the Currency and by the Federal Reserve Bank of Philadelphia, and 
by the Pennsylvania Department of Banking. 


While it may be that this is a fairer or wiser method for determining 
and providing for losses on loans and discounts than the method or 
standard applied by the Board of Finance and Revenue, neither that 
Board nor the Department of Revenue of the Commonwealth of Penn- 
sylvania is bound by the rules, regulations or yardsticks adopted by 
any Federal Department or by any department of the Commonwealth 
of Pennsylvania which is not vested with the powers of taxation. 
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In the present case the reserve method (based upon a 5 year aver- 
age of the net losses of a bank) employed by the Department of Rev- 
enue or by the Board appears to be a fairer and more reasonable one 
than the 20 year yardstick employed by other authorities. 


In the case of this appellant almost all its loans were for a period 
of 3 years or less; its actual losses on loans and discounts from 1945 
to 1949 inclusive averaged only $11,203.07, while the average recover- 
ies on loans which had been charged off during the said 5 year period 
amounted to $239,812.28. Under these facts and circumstances we 
agree with the Commonwealth that the bank’s contention that it should 
be permitted to deduct from its loans and discounts a reserve of $549,- 
409.79 is utterly devoid of merit. 


The Court below found that the regulations of the Board or De- 
partment of Revenue for ascertaining and computing the permissible 
valuation reserve for losses on loans and discounts on a 5 year basis 
were reasonable and fair, and that the Department properly valued 
the shares at their actual value. We agree with the Department and 
with the Court below. 


Judgment affirmed; appellant to pay the costs. 


BANKING BRIEFS 





NOTE OF MARRIED WOMAN IN TEXAS IS VOIDABLE 


In Texas women’s rights in certain fields are exactly as they were at 
common law. A finance company had this fact rather painfully brought 
to its attention recently. It bought the note of a married woman from 
a company which had sold a fence to the woman and had evidently 
inextricably put it up on property which she later abandoned. The 
finance company brought suit on the note but was reminded by the 
court that (1) a married woman in Texas has no power to contract, 
(2) the note could not be enforced against the woman on the basis that 
she could not return the fence, and (3) the fact that the finance com- 
pany was an innocent purchaser gave it no additional rights since it was 
obliged to take notice of the woman’s married status. See Austin et al. 
v. United Credits Corporation, Court of Civil Appeals of Texas, 268 
S.W.2d 793. 
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BANK NOT PERMITTED TO SET OFF WITH TRUST FUNDS 


A depositor who was an insurance agent was in the habit of mingling 
his own funds and the insurance company’s funds in his personal bank 
account. After the bank had loaned money to the agent, it found his 
security was worthless and appropriated his entire account to apply 
against the loan. The insurance company objected and the bank was 
ordered to pay over the part of the account representing funds belonging 
to the company. The court reasoned that the bank had no right to the 
funds which it knew belonged to the insurance company. Such funds 
were held in trust for the company even though they were in the agent’s 
personal account. See National Indemnity Company of Omaha v. 
American National Bank, U.S. District Court, 120 Fed. Supp. 713. 


FORECLOSURE PERMITTED BECAUSE LIENS AROSE 
ON PROPERTY 


Under a mortgage agreement, a savings and loan association con- 
tracted to advance money to a builder. The builder, however, violated 
the agreement by allowing certain liens and encumbrances to arise on the 
mortgaged property. The court permitted foreclosure and rendered 
judgment for the association on the basis that it was justified in refusing 
any more advances to the builder since by the nature of the agreement, 
the liens and encumbrances would be senior to advances made after the 
liens and encumbrances arose. See New York and Suburban Federal 
Savings and Loan Association v. Fi-Pen Realty Company, Inc., New 
York Law Journal, June 15, 1954, p. 14, col. 1. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Corporate Executor Not Required to Retain Attorney 
Selected by Testator 





Reinwald v. Chemical Bank & Trust Company, Supreme Court of 
New York, Appellate Division, May 17, 1954 


A New York appellate court has ruled that an attorney cannot compel 
a bank acting as executor to retain him as attorney for the estate even 
assuming for the purposes of argument that the bank had agreed orally 
or in writing with the testator to retain this attorney. The court 
reasoned that since it was against the state’s policy to permit a person 
by will to require his executor to retain a certain attorney, it was like- 
wise against such policy to let a testator name the attorney for his estate 
by means of a written or oral contract. 


Printing Expenses Not Chargeable to Corporate Trustee 





In re Chase National Bank, Surrogate’s Court, New York, 131 N. Y. L. J. 7 
(May 25, 1954) 


A New York court has ruled that the cost of printing reports of an 
annual audit of a common trust fund is chargeable to the principal of 
such trust fund. A special guardian had objected that these expenses 
should be a charge for management under Banking Law Section 100-c, 
Sub-div.4 


Court Changes Ruling in Stock Dividend Case 





Bowles v. Stilley’s Executor, Kentucky Court of Appeals, April 23, 1954 


The highest court of Kentucky has reversed itself on rehearing an 
important case (previously reported at 71 B.LJ. 447, June 1954). In its 
earlier opinion the court rejected its own established rule—i.e. all extra- 
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ordinary dividends are allocated to the life beneficiary of a trust—and 
accepted the so called Massachusetts rule which allocates stock dividends 
to the remaindermen, cash dividends to life beneficiaries. The court 
refused at first to apply the new rule retroactively and said it was to 
apply only in the future. On rehearing however it decided the rule 
should apply in the instant case. 


Estate Taxes Not Payable Out of Trust Assets 





First National Bank of Miami v. First Trust Company of St. Paul, Minnesota 
Supreme Court, May 21, 1954 


A recent apportionment case has been decided by the Minnesota 
Supreme Court which ruled that Florida and Federal estate taxes should 
not be apportioned so as to subject decedent’s Minnesota trust to tax- 
ation. Decedent had died in Florida where state laws would have re- 
quired apportionment if the trust had been located in Florida but since 
the trust, consisting of intangibles, was located in Minnesota, that state’s 
law applied and consequently no apportionment was required. 


Funds Held by Trust Company Presumed to Be Abandoned 





State of Wisconsin v. First Wiseonsin Trust Company, Wisconsin Supreme 
Court, May 4, 1954 


When the state of Wisconsin claimed that funds held by a trust com- 
pany for over twenty years without being added to or withdrawn were 
presumed to be abandoned, the trust company protested that the statute 
covering abandoned property did not extend to funds held by a trustee. 
The court ruled against the company on the ground that the word 
“deposit” in the abandonment statute included funds held in trust. The 
court was quick to add however that permitting the funds to escheat to 
the state as abandoned property did not deprive the trust beneficiaries 
of property without due process of law because such beneficiaries could 
always bring suit against the state for the return of the funds on grounds 
that they were in fact never abandoned. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Recovery of Assessment on Bank Stock Not Taxable 





Estate of Fred T. Murphy, 22 United States Tax Court No. 34 


Taxpayers owned stock of the Detroit Bankers Corporation which 
held shares of the First National Bank. In 1933 when both concerns 
were in receivership, taxpayers deducted the cost of their Detroit shares 
as losses but received no tax benefit from the deductions. In 1937 they 
paid an assessment on the First National stock and took a deduction 
in that year which resulted in a full tax benefit. In 1946, 1948 and 1949 
they received back 86% of the assessment which the Commissioner 
claimed was ordinary income from a separate transaction. The court 
rejected this view and held that the assessments on the First National 
shares only added to the cost of the Detroit Bankers Corporation shares 
and that therefore under the full tax benefit rule the assessment re- 
coveries did not constitute taxable income since there was still a sub- 
stantial part of the cost basis of the Detroit Bankers Corporation stock 
which had not effected an off set to taxable income. 


Interest on Insurance Loans Gives Rise to Deduction 





Estate of Pat E. Hooks v. Commissioner, 22 United States Tax Court No. 63 


Decedent had three life insurance policies on which he borrowed 
money from the insurance company at 6%. The loans were of cash and 
insurance premiums. At the time of his death the insurance company 
paid decedent’s widow the face amounts of the policies less the amount 
of the loans and the accrued interest. The widow, as executrix of de- 
cedent’s estate, deducted the entire amount of the interest, some $13,000, 
from decedent’s gross income for the year in which he died. The Com- 
missioner objected to such a deduction on grounds that the interest was 
not paid until after death and therefore could not be a valid expense 
during decedent’s life. The court rejected this view and allowed the 
deduction. It reasoned that the interest was automatically paid at the 
instant of decedent’s death and therefore could be considered an expense 
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during decedent’s last taxable year. It is interesting to note that the 
court admitted it had to accept a rather metaphysical argument to 
reach this conclusion. 


Creating Trusts Fails to Eliminate Estate Taxes 





Estate of Larzelere v. Commissioner, United States Tax Court 
Memorandum 1954-35 


Bankers must be careful in advising customers that the creation of 
a trust will save estate taxes. A Florida bank found that even the best 
thought out plans can run afoul the tax courts. The bank advised a 
husband and wife that by creating certain trusts they could possibly 
effect a considerable saving in estate taxes. The trusts were created but 
failed to prevent the imposition of the federal taxes. The court ruled 
that under Internal Revenue Code Section 811 (c) (1) (A) the creation 
of the trusts for the primary purpose of avoiding federal estate taxes 
involves a taxable transfer in contemplation of death. 


Tax Court Reversed in Gift Tax-Trust Case 





Gilmore v. Commissioner of Internal Revenue, United States Court of 
Appeals, Sixth Circuit, June 2, 1954 


The Gilmore Case reported at 71 B.L.J. 66, (January 1954) has been 
reversed by the Court of Appeals in the Sixth Circuit. A donor created 
trusts of stock for her seven minor grandchildren giving the trustees full 
discretion to make investments but also giving the grandchildren the 
right to receive trust principal or income on demand. All the trust in- 
struments contained spendthrift provisions. In reversing the Tax Court 
the Court of Appeals ruled that the spendthrift provisions and the pro- 
visions giving the trustees power to invest in non-income producing 
property did not make these transfers in trust gifts of future interests 
since the grandchildren had the right to receive trust principal or income 
at any time. Because these were gifts of present interests, therefore, the 
donor was entitled to annual gift tax exclusions. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Economic Outlook 


¢¢ A Merica’s Economic Hort- 
zons,” a scholarly presenta- 


tion by consulting economist Dr.., 


Marcus Nadler, has been isued by 
the Hanover Bank of New York. 


The United States, asserts Dr. 
Nadler, has assumed the economic 
and political leadership in the 
struggle of the free world against 
Communist aggression — all of 
which has imposed a great respon- 
sibility on our Government and 
business leaders. Under these cir- 
cumstances, he continues, it is im- 
perative that the United States 
remain militarily strong while, at 
the same time, it must maintain its 
economy at a high level and pre- 
vent serious depression and large- 
scale unemployment. Thus far, he 
states, the economic test has been 
met. 

The historical boom-depression 
experience which has followed 
every major war is not now being 
repeated. The fact that the severe 
and prolonged depressions of the 
past will not recur in this country, 
Dr. Nadler remarks, is one of the 
greatest victories of the free world 
in the cold war against Soviet ag- 
gression. Demolished is the prop of 
Soviet propaganda that the capi- 
talistic system is suffering from in- 
herent contradictions which are 
bound to lead to depression and 
large-scale unemployment. 


Notwithstanding the inventory 
adjustment since the Summer of 


1953, today the economy of the 
country is sound. This Summer, 
the index of industrial production 
was 25 per cent over the 1947-49 
base period; civilian employment 
stood at 62 million, with hourly 
wage rates higher than ever before. 
Also, the inflationary forces gener- 
ated by World War II and the Ko- 
rean hostilities have been brought 
under control; both wholesale and 
retail prices have remained re- 
markably stable over the past two 
and one-half years. 


Analysis of basic economic 
forces, it is observed, indicates that 
there are no serious obstacles on 
the horizon which would interfere 
with economic expansion and with 
the process of supplying the people 
with more goods and services. The 
productive capacity of this coun- 
try is now substantially higher 
than it was at the end of the war, 
and is steadily increasing. The abil- 
ity of the nation to absorb the 
output of goods and services is 
greater than ever: before and is ris- 
ing. Economic security is great; 
the current problem does not con- 
cern the ability to spend more and 
save less, but rather the willingness 
to do so. 


“Developments since the end of 
World War II,” declares Dr. Nad- 
ler, “have proven the great inher- 
ent strength of the American econ- 
omy and have thus demonstrated 
that the fears held particularly 
abroad about its volatility were 
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unfounded. While fluctuations in 
production and employment will 
occur, the trend in general is up- 
ward and accompanied by a con- 
tinued rise in the standard of liv- 
ing. . .. While, under present con- 
ditions, national defense is likely 
to play an important role in the 
American economy, the prosperity 
and growth of the country do not 
depend on such expenditures. A 
reduction, if it were made possible 
by abatement of international ten- 
sions, would result in a sharp cut 
in individual and corporate taxes, 
and a curtailment of the number 
of men and women in the armed 
services. It would set in motion 
forces highly beneficial not only to 
the economy of this country but 
of the entire free world. The 
strength of the American economy 
and its demonstrated ability to 
prevent serious depressions with- 
out massive intervention by the 
government are the greatest bul- 
wark against Communist aggres- 
sion and assure the United States 
of its leadership in the free world.” 


Income Redistribution 


Today’s marketing policies 
“need to be adjusted to a revolu- 
tionary redistribution of income in 
this country,” states Nicholas F. 
Peterson, vice-president of the 
First National Bank of Boston. 
The upper income group’s share of 
national income, he notes, has un- 
dergone a sharp decline. In 1929, 
for example, the highest 5 per cent 
of income recipients had 34 per 
cent of total disposable income 
after taxes. By 1939, its share had 
declined to 27 per cent. It is now 
estimated at around 18 per cent by 
the National Bureau of Economic 
Research. 
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“Under a system of complete 
equality,” comments Mr. Peterson, 
“the upper 5 per cent would ob- 
viously receive 5 per cent of total 
income. In 1929 this group was 29 
points from the equalitarian level, 
while now the spread is only 13 
points. In other words, in two dec- 
ades we have gone more than half 
way toward income equality.” 


Progressive taxation and the rise 
in wage payments relative to other 
income have been largely respon- 
sible for this striking redistribution 
of income. About two-thirds of net 
income after taxes is received by 
the income group under $5,000 per 
annum, and account for the same 
proportion of consumer spending. 


Bank Earnings 


A recent Monthly Review of the 
Federal Reserve Bank of Boston 
calls attention to the increase in 
New England member bank profits 
for the first half of this year. In 
the first six months of 1954, New 
England member banks’ net profits, 
after taxes, were up 7 per cent over 
those reported in the correspond- 
ing 1953 period and were 5 per cent 
above those realized in the final 
half of last year. This year’s first 
half net income of $22.1 million 
represented a new high. 


Banks in Boston, as well as coun- 
try banks generally, reported in- 
creases. Special factors accounted 
for the improvement. The rise in 
net profits was attributable to sub- 
stantially reduced net charges, and 
in some cases to net recoveries on 
noncurrent transactions—resulting 
largely from capital gains on secur- 
ities sold. In contrast, it may be 
observed, net charges on noncur- 
rent transactions were heavy in 
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both the first and second half of 
1953. 


Current earnings and expenses, 
in the aggregate, showed little 
change from 1953 performance. On 
an annual basis, net profits for the 
first half of this year represented a 
return on capital averaging almost 
7.0 per cent. This compares with a 
6.6 per cent figure in 1953. 


Member banks retained $11.3 
million, roughly 50 per cent of net 
profits, to strengthen capital posi- 
tions. Cash dividends paid amount- 
ed to $10.8 million, or about 3.4 
per cent of capital accounts. 


Tax Exempts 


Tax-exempt bonds usually have 
little attraction for institutional in- 
vestors which are either totally 
tax-exempt or are subject to limit- 
ed taxation. Ordinarily, pension 
funds, life insurance companies and 
savings banks are not greatly in- 
terested in acquiring such obliga- 
tions. 

However, the picture has been 
subject to some change. At a re- 
cent New York University finance 
forum, Girard L. Spencer called at- 
tention to the fact that revenue 
project bonds, which have been 
sold on attractive yield bases, have 
been received with favor in insti- 
tutional circles. Mr. Spencer, a 
partner in the New York Stock 
Exchange firm of Salomon 
Brothers & Hutzler, pointed out 
that this class of investor has been 
more aggressive in its purchases. 
To illustrate, life insurance com- 
panies increased holdings of tax- 
exempt securities by only $18 mil- 
lion in 1951 and reduced holdings 
by some $17 million in 1952. How- 
ever, the increase in such holdings 
in 1953 was $145 million and total 
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acquisitions in the first five months 
of this year have amounted to $300 
million. In other words, flotation of 
tax-exempts at yields which com- 
pared favorably with many cor- 
porate issues—even before tax 
considerations—has stimulated a 
considerable amount of buying. 
Revenue bonds, which were of 
minor importance before World 
War II, have been issued in in- 
creasingly large amounts in recent 
years. Revenue bonds, it may be 
recalled, are the obligations of pub- 
liz authorities secured only by the 
income from the project which 
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...is one of the seven common- 
est danger signals that may 
mean cancer...but should al- 
ways mean a visit to your doctor. 


The other six danger signals are 
—Any sore that does not heal 
...A lump or thickening in the 
breast or elsewhere...Any 
change in a wart or mole... 
Persistent indigestion or diffi- 
culty in swallowing... Persis- 
tent hoarseness or cough...Any 
change in normal bowel habits. 


For other facts about cancer 
that may some day save your 
life, phone the American Can- 
cer Society office nearest you, 
or write to “Cancer” —in care 
of your local Post Office. 


American Cancer Society "¥% 
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they were floated to finance; they 
are not a lien on any of the ordin- 
ary tax collections of any state, 
county, city, or other body legally 
authorized to collect ad valorem 
taxes on property. In this connec- 
tion, there have been large borrow- 
ings for revenue projects such as 
toll roads, port authorities, water 
and sewer systems, toll bridges, 
etc. One important reason for the 
increase of this type of borrowing, 
states Mr. Spencer, is that it per- 
mits the financing of a project out- 
side of the community’s debt limit. 
In addition, these revenue projects 
relieve the community of any ad- 
ditional tax burden. Mr. Spencer 
estimates that sales of tax-exempt 
securities may approach $7 billion 
this year, as against long-term of- 
ferings of roughly $5.5 billion in 
1953. The increase in such financ- 
ing has been particularly heavy in 
recent years. During World War 
II, repayments exceeded offerings 
of new securities by about $4.25 
billion. 
Individual Investment Policy 
Beardsley Ruml, former Board 
Chairman of the Federal Reserve 
Bank of New York, states that the 
financial adviser must not concern 
himself exclusively with the busi- 
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ness outlook and with possible de- 
velopments in Federal fiscal pol- 
icy. He must recognize, says Mr. 
Ruml, that the investor as an indi- 
vidual has a number of problems, 
some of which are not related to 
the business outlook at all. 


Mr. Ruml separates the individ- 
ual investor’s problems into the 
following areas: 

1. Liquidity. 

2. Insurance. 

3. Retirement. 

4. Using surplus savings to best 
possible advantage. 

5. Using other people’s funds to 
the best possible advantage. This 
approach is suitable only for the 
most sophisticated. 


Liquidity, which means an abil- 
ity to meet emergencies, is defined 
by the former New York Reserve 
Bank Chairman as cash money 
available on demand. Liquidity, he 
declares, is more than economic 
strength since it is a foundation 
stone of personal freedom. While 
the requirements of liquidity differ 
from individual to individual and 
from family to family, they should 
never, he warns, be compromised 
by alternative investment activi- 
ties. 


Insurance covers the inescapable 
risks of living and thus reduces the 
need for liquidity. It is, therefore, 
a cost of alternative investment, as 
well as an aid to peace of mind and 
a clear conscience. While insurance 
may not be the most efficient way 
to save, it is most important to 
those who find it difficult to save 
systematically in any other way. 


Retirement programs provide 
for subsistence in later years, and 
are becoming more and more im- 
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portant. From year to year, insti- 
tutional arrangements for retire- 
ment—governmental and industri- 
al — are being expanded and im- 
proved. Nevertheless, since institu- 
tional programs fall short of what 
most individuals want, additional 
protection is generally provided by 
systematic savings. Mr. Ruml rec- 
ommends that the bulk of syste- 
matic savings for retirement be 
placed in equities—“depending on 
how firm the retirement base of an 
individual is in institutional ar- 
rangements, and with due consid- 
eration to his personal obligations 
and requirements.” 


Some people, states Mr. Ruml, 
justify putting savings into equity 
situations on the simple ground 
that this provides a hedge against 
inflation. While he does not regard 
this reasoning as unimportant, he 
attaches more significance to the 
fact that a diversified investment 
fund in equities gives a certain—if 
indeterminate — untaxed access to 
the undistributed profits of cor- 
porations. 


With respect to the investment 
of surplus savings, Mr. Ruml is of 
the definite opinion that it should 
be placed in common stocks or, in 
certain cases and for certain indi- 
viduals, in land. Individuals with- 
out special interests or some finan- 
cial background or sound invest- 
ment advice are advised to place 
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their funds in a diversified mutual 
investment fund. 

The sophisticated investor is one 
who may use other people’s money 
in his own financial program. Here, 
decisions concern the problem of 
purchasing a home on mortgage, 
rather than renting; making a de- 
cision about installment buying; 
the utilization of savings for some 
special purpose, rather than bor- 
rowing money on securities. 


Bank Capital at New High 


Consolidated resources and de- 
posits of U. S. Banks reached new 
mid-year highs this June 30, and 
capital funds hit an all time high. 
So reports the final 1954 edition of 
Rand McNally Bankers Directory 
(the 157th edition since 1872). 

Resources are up $11 billion from 
a year earlier to $221.3 billion; de- 
posits are up $10 billion to $201.6 
billion, and capital funds are up 
$883 million to $17.6 billion. 

How were the added funds in- 
vested? About a third, or $3.7 bil- 
lion, went into loans; $4.4 billion 
went into Government securities, 
and $1.9 billion into other securi- 
ties. Cash and other resources in- 
creased $1 billion. 

On June 30, reports the famous 
Blue Book, there were 14,559 
banks and 6,496 branches in the 
United States, Alaska, and Hawaii. 
That’s 79 fewer banks than a year 
earlier, but 423 more branches. 
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ESTATE PLANNING 


Cases, Statutes, Text and 
other Materials 


By A. James Casner 


with 126 Page Supplement 


Trust officers and attorneys will be particularly 
interested in this volume by Professor Casner of 
Harvard Law School. Specifically designed to im- 
prove estate planning techniques, it contains con- 
cise text analyses of all related problems such 
as revocable trusts, employee benefits, power of 
appointment, and the marital deduction. Pertinent 
Treasury regulations are included among the 
carefully selected source materials which illustrate 
the solution to these problems. 


Also of assistance to the legal practitioner is 
a variety of sample forms covering marital deduc- 
tion provisions, business purchase agreements, 
insurance settlement arrangements, and others. 
Two complete estate plans are set forth in the 
supplement. These are based on specific factual 
situations and provide concrete illustrations of 
estate planning in action. 


Scheduled for early release is a 1954 supplement, 
dealing with new developments and the 1954 
Internal Revenue Code, which will contain two 
new estate plans. Since the current supplement 
will be superseded to only a partial extent by 
the new issue, the latter will include important, 
additional material. 


Price $10.00 
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- business helps itself 


by promoting thrift 


among its own people.” 


EDWARD C. BALTZ 


President 
Perpetual Building Association 
Washington, D.C. 


“Expanding the regular sales of U.S. Savings Bonds is essential to the 
continued success of our Government’s sound money policy. Savings 
Bonds help people build security for themselves and stability for the 
nation’s economy. A reserve in Bonds gives them the assurance to spend 
current income on homes. cars and other substantial purchases. Mean- 
while. regular Bond buying goes on adding to their future buying power. 
Thus business helps itself by promoting thrift among its own people. The 
surest way to encourage an employee to save regularly right where he 
works is to sign him up on the Payroll Savings Plan.” 


Let’s point up this statement by Mr. 
Baltz, head of one of the nation’s out- 
standing thrift institutions and volun- 
teer chairman of the District of Colum- 
bia Savings Bond Committee. Here are 
a few facts and figures: 
¢ currently. more than 45,000 com- 
panies. large and small, are encour- 
aging national thrift through the 
Payroll Savings Plan. 
@ every month. 8.500.000 Payroll Sav- 
ers in these 45.000 companies invest 
more than $160.000.000 in Savings 
Bonds. 
¢ largely as the result of employer- 
encouraged thrift the cash value of 
Savings Bonds held by individuals 
on July 31. 1954, totaled more than 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


37.5 billion dollars. 


¢ invested in America, these 37.5 bil- 
lion dollars in Savings Bond Dollars 
are a most effective check on infla- 
tion and a very important contribu- 
tion to economic stability and a sound 


dollar. 


A million new Payroll Savers by the 
end of 1954! That’s the goal of those 
who believe that what is good for Amer- 
icans is good for business. To do your 
part in reaching this objective, phone, 
wire or write to Savings Bonds Divi- 
sion, U. S. Treasury Department, Wash- 
ington, D. C. Your State Director will 
show you how easy it is to build a suc- 
cessful Payroll Savings Plan. 
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new mother 


The love that makes a doll her baby is the begin- 
ning of motherhood for a little girl... the start of 
love-giving that will make her strive and fight for 
the security of those she loves as long as she lives. 


Take care of your doll-baby, little girl. It is one of 


the world’s most precious playthings. 


The security that springs from 
love is the very heart of our living. 
It is a privilege known only in a 
country such as ours, where men 
and women are free to work for it. 


And when we live up to the 
privilege of taking care of our own, 
we also best take care of our 
country. For the strength of 
America is in its secure homes all 
joined in a common security. 


Let America’s security be found 
in your home! 


Saving for security is easy—on the Payroll 
Savings Plan for investing in United States 
Savings Bonds. 

This is all you do. Go to your company’s 
pay office, choose the amount you want to 
save—a couple of dollars a payday, or as 
much as you wish. That money will be set 
aside for you before you even draw your 
pay. And automatically invested in United 
States Series “E” Savings Bonds which are 
turned over to you. 

If you can save only $3.75 a week on the 


Plan, in 9 years and 8 months you will have 
$2,137.30. 

U.S. Series “E” Savings Bonds earn in- 
terest at an average of 3% per year, com- 
pounded semiannually, when held to matur- 
ity! And they can go on earning interest 
for as long as 19 years and 8 months if 
you wish. ‘ 

Ifyou want your interest as current income, 
ask your banker about 3% Series “‘H’’ 
Bonds which pay interest semiannually 
by Treasury check. 


The U.S. Government does not pay for this advertisement. It is 
donated by this publication in cooperation with the Advertising 
Council and the Magazine Publishers of America. 





